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Abstract 

This report sets out a number of important policy issues relating to the 
imposition of liabilities under the administrative order provisions of the 
Environmental Protection Act R.S.O. 1990, c. E.19 (the "EPA"). Based on the 
goals and objectives of the lepslation, a principled approach to imposing liabilty 
is set out. This is followed by discussion of and recommendations for the types of 
poUcies and legislative amendments which should be adopted in issuing orders to 
persons who may be held responsible under the EPA. The purpose of these 
recommendations is to assist the government in achieving the objectives of the 
EPA, in li^t of its concurrent and sometimes conflicting obligations to stimulate 
and manage the economy. Possible changes which could be made to legislation 
such as the Bankruptcy Act. R.S.C. 1985, c. B-3 are also suggested, followed by a 
brief discussion of several non-legislative options which are currently being 
pursued by the government The report concludes with a simimary of 
recommendations.^ 



Introductloii 

On Jmie 28, 1990, the Ontario legislature enacted Bill 220/90, The 
Environmental Protectio n Statute Law Amendment Act. 1990. S.O. 1990, c. 18 
("Bin 220"), which amended a mimber of provisions of the Environmental 
Protection Act R.S.O. 1980, c. 141 (now R,S.O. 1990, c. E.19).2 Tbk paper 

fO'Cus^es. on those .amendmente wMch eitended {t6 scope of potential 'liability 
under administrative orders, in partlcnlar, control orders, stop orders, orders to 
take remedial and preventive measures, waste removal orders and orders relating 
to waste management and disposal S3^tems, to .include previous owners, persons 
in occupation or persons having the charge, management or control of the source 
of contaminant, imdertaldng, land or site.^ 

TTbe potential consequences of the BiU 220 amendments for a mimber of 

p;arties, p.arti,'Cularly members of the business commumty such as se^cured lendeii, 
trustees in banlffuptcy and receivers, are great and there is .an, urgent need for th,e 
development of polides for the implementation and enforcement of the 
administrative order provisions in the EPA wMch spedJScally set out the scope 
and extent of MabiJity of potentially responsible parties m a manner which 
provides both certainty and fairness. As a result of the amendments, a broader 
spectrum, of parties m,ay be required to comply wi,th administrative orders to,, for 
example, clean up contamination from activities or on properties irrespective of 
their causal connection or contribution to the conta min ation and whether or not 
parties at fault can be found. On the face of the legislation, liability is based 
neither on fault nor possession and it is conceivable that a former owner having 
no causal connection to poluting activities or contamination on a property may 
be held liable for clean, up. In practice however, it .may be that administrative 
orders wil only be issued against previous owners who caused or contributed to 



or had control of the polluting activities. With the enactment of BiU 220, Ontario 
has gone further than any other Canadian jurisdiction (and perhaps jurisdictions 
in the United States in some respects) in extending potential liability under 
administrative orders beyond the defensible concept of "polluter pays", which does 
not necessarily require a narrow definition of polluter, to that of "deep pocket" 
pays. 

Qean up of contaminated property is a serious problem in Ontario and indeed 
through Canada. Comprehensive legislation is required to regulate the area. ITie 
Bill 220 amendments reflect the Ontario govemmenfs concern about this issue 
and its desire to prevent, control and remediate contamination as expeditiously 
and efficiently as possible. But the amendments are in need of clarification. In 
order to be effective, the legislation must not only be tough; it must also be clear, 
fair and consistently applied. And it must adhere to principles of logic and reflect 
commercial reality. The govemmenfs responsibilities to protect the environment 
must be balanced with those to stimulate economic activity in Ontario and 
maintain a sound econonuc base, recognizing that, at least for the short term, 
Canada's resource-based economy consists of a number of industries which give 
rise to environmental degradation to some extent. The concept of sustainable 
development requires that the true costs of business activities, including the costs 
of environmental compliance, should affect the ability of businesses to raise 
capital and conduct operations. Responsible business practices in lending, 
investing and purchasing must be encouraged, for these can be extremely efficient 
and effective in enforcing environmental obligations and policing environmental 
compliance. However, if parties are to be held to high standards by statute, the 
legislation must clearly specify their duties and defences available to them. 



1. Principles 

A. 'Vmat are the goals ami objectives of the EPA and how shoeld these he 
reflected in the imposition of MabiMties nnder administrative orders? 

In order to develop policies for mplementing the admimstrative order 
provisiom of the EPA, the goak^ and objectives of the legislatioii must be 
identified. He express purpose of the EPA is "to provide for the protection and 
conservatioE of the natural envtronment" (s. 3). He natufal environment is 
defined .as "the air, land and water, .or .any combination o.r part thereof (s. 
l(l)(k)). ITiis purpose is intended to serve as a guide to the interpretation of the 
various provision of the EPA. In addition,, fte Interpretation Act R..S,0.. 19'90, c. 
I-ll, s.. 10, provides 'th.at provind.al, statutes sh.all be largely and liberally 
construed, which may meam that, in some instances, protection of the 
environment wil take priority over the imposition of llabiMties in the most 
equitable m.anEer. PoMtlcal pressures .and public opinion may .also have some 
influence.^ 

He following goals and objectives may be identified as consistent with or 
appropri.at.e to the broadly-stated purpose of the EP'A: 

- protection of the public health and welfare and the environment; 

- orderly, efiBdent and effective remediation of environmental degradation; 

- prevention and deterrence of future contamination; 

- promotion of compUance and self-regulation; 

- provision of incentives for environmental protection; 

- requirement that "poluters pay" for the costs of enviro,nmental, degradation, to 

avoid imposing the burden on the taj^ayer (the "polluter pays principle*')^; 

- equitable imposition and allocation of liabilities; 

- avoidance of unjust enrichment or deprivation; 



- clarity and precisioii in defi m'Ti g responsibiMties; 

- sufficient flexibility and discretion for the regulators to enable them to address a 

wide range of situatioiis; 

- consistency with developed theories of liability and legal principles; and 

- •consistenQr with legislation wMch may impact, on or be affected by it,^ 

'The legislation cannot be applied so as to acHe¥e aE 'these objectives in eveiy 
situation and the government therefore must attempt to reach a reasonable 
balance among them, while recognizing that, in some instances, certain goals must 
take priority over others. For example^ in an, emergen^, the pre'dse .aUo'Cation of 
liabilities among persons responsible may be less important than clean up, with 
the result that equitable notions of fairness wH be subordinated to protection of 
the public .and the eEviro,nment 

The approach taken should also be pragmatic and consensual: the 
govemmenf s objectives may be compromised if the legislation is applied in an 
arbitrary and unreasonable manner, l^ey may also be compromiised if the parties 
involved do not work together. However, the adoption of a consensual approach 
nDiay result in delay and ineffidency and may not be appropriate in certain 
situations, although it might also be more likely to result in a solution which is 
acceptable to all parties. One example of a consensual solution is where the 
parties .involved (such as secured ^editors :and their agents) obtain 'the 
aoquies.cence of 'the Minis&y of the EnvirO'nment (the "MOE") to a court order 
which deems a receiver not to be a responsible person for certain pu^oses 
provided that stipulated conditions are met. Another example is where the MOE 
agrees to limit 'the li,abiMty' of a secujed creditor to the am.ount of its^ net 
recoveries provided 'that a number of .rules are followedJ These examples 



illustrate tie MOE's desire tO' adopt a reasonable approach to compliance wi'th 
administrative orders (see further in section 4 below). 

The government must endeavour to avoid a "lose-lose" situation in wMch, for 
example, a secured creditor abandons its security rather than risk exposure to 
lability as. a result of tddng steps to protect its security or to .assist the debtor in 
continuiiig operations. In tMs scenario, contaminated property or other assets naay 
be .aUowed to depredate .and the risk of ongoing d^age or threat to public 
health and safety and the environment mcreased. Environmental liabiMties should 
be imposed to 'the .greatest extent possible on the private sector in, a mamie:r which 
is both fair and predictable. This will ensure that the environmental costs of 
busmess activities .are paid for by the most appropriate parties. As a m.atter of 
sodal poU'Q?, it is preferaMe that these costs, .are passed on to the cons:umer .and 
regulated by the economic forces of the marketplace, rather than to the general 
taxpaying pubHc. 

The emphasis throughout tMs report is on the development of principles and 
■the need for these principles to be reflected .clearly in, the l.eg|s.l,atio,EL One 
important factor in this process is the absence of a "Superfiind" or superfund-type 
scheme in Ontario, similar to that which exists in the United States^ to ensure 
clemi up from an industry-generated and/or public fund where responsible parties 
cannot be identified or made to pay. TMs means that in Ontario a broad approach 
must be taken to the imposition of Habilties in order to protect the public purse. 
As a result, in some instances recovery may be sought from "deep pockets" who 
have benefited from poHuting activities, even where the benefits do not match 
complMice costs precisely. Without a superfund-type safety net, the provindal 
govemmenf s cost recoveiy mechanisms must also be Mghly effective,® 



B. A prifflclpled approacli to identifying respoEsiWe persoas under the EPA 

Legislation wMch imposes Mability on responsible persons should set out a 
clear and precise definition of such persons in order to provide them with a 
sufficient depee of certainty and predictability. FaEure to define responsible 
persons appropriately may result m inefficient regulation at one extreme ^d m 
non-compliance and the legislation being brought into disrepute at the other. 

Hie concept of the "poUuter pays" principle h easily understandable in theoiy, 
but its application to practice is more complex, particularly when related issues 
such as the types, limits and allocation of liability among responsible persons are 
considered. The initial and most difficult component of the principle is that of 
determining the identity of responsible persons. This. is. •cruci.al because hard 
policy issues in terms of equitably imposing liabilities are dealt with at the 

definitional level, including the creation of exemptions. De fi n in g liability broadly 

* 

will ensure that, ultimately, enwonmental dep^adation will be remedied and the 
taxpayer will o:nIy be called upon .as a last resort. However, such an approach may 
result in the imposition of Mabilty on parties not responsible, either directly or 
indirectiy, for the contamination. The broad approach is also simpler to apply but 
it fails to recognize different degrees of responsibility, for example, from parties 
who directly contributed to contamination, to those in control who failed to 
prevent the contamination, to those whose contribution to the contamination was 
indirect. It can be justified to some extent on the basts that the public purse is 
protected at the e^xpeme of a party' which profited m some meas^ure or received a 
benefit fi*om its. involvement with the degradation, either fin,ancially or otherwise, 
or who will profit from any remediation funded by the taxpayer. In addition, in 
many instances parties have the opportunity to allocate risk among themselves 



and/or obtain msuraiice. This approach ultimately will also result in more 

responsible environmental, behavior. 

Although the wording of the parties potentially responsible under each of the 
administrative order provisions in the EPA varies, for the purposes of this report 
these parties may be divided into the following four categories: 

(1) an owner or previous owner of the source of contamin^^t, undertaMng or 
properly; 

(2) a person who is or was in occupation of the source of contaminant, 
undertaMng or property; 

(3) a person who has or had the charge, management or control of the source of 
contaminant, undertaMng or property; and 

(4) a person who causes or permits the discharge of a contaminant (this category 
win be dedt wiA as part of (3)).^ 

From a literal reading of the EPA, liability under the admimstrative order 
provisions is not necessarily based on causation, fault or negligence in each case. 
However, such an application of these provisions would sometimes produce 
unreasonable results. Legal responsibility should be imposed on the basis of some 
causal connection to the contamination, although negligence or other fault should 
not be necessary. 'This approach recognizes both the primaiy objective of 
imposing liability wMch is to achieve prompt clean up and restoration of the 
environment, as well as the secondary goal of requiring that tiie poluter 
intemdize the risk and costs of environmental degradation, l^e polluter may 
then pass these costs along to the consumer in the pricing of goods and services or 
engage in some other form of risk allocation. The following set of principles is 
proposed as the basis upon which liability should be hnposed. These principles 
will be referred to throughout this report. 



Recommeadation #1: 

It is recommended that the prmciples upon which Uabilltj should be imposed on 
persons imder admuiistrative orders m the EPA shoiild be: 

(1) first, the extent of their ability to exercise Influence and control over the 
poUiitants, poUutIng activities or contamimated property (in the words of the 
EPA, persons with "charge, management or control" of a source of 
contaminant, QndertaMni or propenty). This should include Mabilitj for 
contribiitioE to pollution, for example, by "causing" or "permittimg" it; and 

(2) secondly, the extent ©f thek derivation of a benefit, financial or otherwise, 
from the pollutants, poEuting actifities, property or from compliance with an 
administrative order. 



TMs extended notion of poUuter is one which recogiiizes that the costs of 

compliance may be p-eat and that, in order to ensuje compliaiice, liability should 

be spread as widely as possible. It also recognizes that giving those with influence 

and/or control a finandal stake in the avoidance and remediation of 

contamination h an effective way to deter it. '1^:6 Mnkage of respo^nsibOity with 

influence and/or control and/or benefit is co^nsistent with, equitable notio'us of 

fdmess and accepted legal principles. ITae degree of these factors required to 

give rise to Mabilily will be examined in greater detafl below, but it should be 

noted that .Imowledge or intention may not be necessary ;and that the assessment 

of benefit is a relative one,, that is, tie position of the potentially responsible party - 

must be compared to that of the ta^ayer and the victims of pollution. In the 

words of Dickson, J., writing for the court in the Supreme Court of Canada 

dedsion of R. v. Sauh Ste. Marie. [1978] 2 S.C.R. 1299 (S.C.C.): 

The element of control, p^ticularly by those in charge of business 
activities which may endanger the public, is vital to promote &e 
observance of regulations desired to avoid that danger. This 
confrol may be exercised by "supervision or inspection, by 
improvement of his business methods or by exhorting those whom 
he may be eroected to influence or contror: Lord Evershed in Lim 
Chin Aik V. The Queea [1963] KC. 160 at p. 174. The puipose, 
Dean Roscoe Found has said (S pirit of the Common I^w (1906)), is 
to "put pressme upon the thoughtiess and inefficient to do their 
whole duty in the interest of public health or safety or morale". As 
Dwlin, J., noted in Reynolds v. G. H. Austin & Sons Ltd.. [1951] 2 
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ICB. 135 at p. 149: "a man may be made responsible for the acts of 
his servants, or even for defects in his business arrangements, 
because it can fairly be said that by such sanctions citizens ^e 
induced to keep themselves and their organizations up to the mark". 
Devlin, J., added however "if a man is punished because of an act 
done by another, whom he cannot reasonably be expected to 
influence or control, the law is engaged, not in punishing 
thoughtlessness or ineffidency, and thereby promoting the welfare 
of the conmiumty, but in pouncing on the most convement victim,!^ 

The foUowing dictionary definitions of "influence", "control" and "benefit" are 
helpful for determining the parameters of liability based on these concepts. 

"Influence" is defined in The Concise Oxford Dictionary (7th ed.) ("Oxford") 
as the "action of person or t hing on or upon another, perceptible only in its 
effects; ascendancy, moral power" and in Black's Law Dictionary (5th ed.) 
("Black's") as "power exerted over others. To affect, modify or act upon by 
physical, mental or moral power, especially in some gentle, subtle, and gradual 
way". 

"Control" is defined in the Oxford as: "the power of directing, commiand, 
directing ^ activity; restraint, means of restraint, check" and the act of 
dominating, coromanding, exerting control over; checking, verifying; regulating 
and in Black's as the "power or authority to manage, direct, superintend, restrict, 
regulate, govern, administer or oversee". 

In tort law, in the context of attributing negligence leading to an accident to 
the defendant, the plaintiff must prove that the defendant was in "control" of the 
situation. Professor linden, in Canadian Tort Law (4th ed.), notes that the words 
control or management "... are not holy; they are merely meant to express the idea 
of responsibility ... the idea of control has no merit or force as a concept on its 
own; it is only a shorthand e^^ression for saying that the defendant was the one 
responsible".!^ 
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"Benefif is defined in Black's as •'advantage; profit" firuit; privilege; gain; 
interest**. 

It is useM to compare tie defimtion of responsible persons in the EPA with 
ttat in other environmental statutes. For example, the Comprehensive 
Environmental Response . Compensation and Oabilitv Act 42 U.S.C. 9601-9675 
("CERCLA", also known as "Superfimd"), a federal enviionmental statute in the 
United States, imposes liability for clean up of a contaminated site on the 
following four broad classes of responsible persons: 

(1) the owner and operator of a fadM^ (fadHty is defined as including a bufldin^ 
lite or area); 

(2) ai^ person who at the time of disposal of any hazardous SEbstance owned or 
operated any fadHly at which such hazardous substances were disposed of; 
(emphasis added) 

(3) ^y person who arranged for disposal or treatment, or arranged with a 
transporter for transport for disposal or treatment, of hazardoES substances at 
a facility; mid 

(4) any person who accepts or accepted any hazardous substances for transport to 
disposal or treatment facilities selected by the person, fi-om wMch Aere is a 
release or a threatened release {s, 107(a)).i2 

The CERCLA definition connects the MabiMty of the responsible party to the 
event in one of the four categories: the person who owned or operated a fadMty is 
linked to the time of disposal in s. 107(a)(2). This linkage, which is not contained 
in the EPA definition, creates a logical Mmit to the liability for actors in the past 
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Another example is the defiiiitioE of person responsible in Alberta's proposed 
Environmeiital Protection and Enhancement Act (the •'EPEA-) which is as 
follows: 

"'person respomble"j when used 'with reference to a substance or a thing 
containing a substance^ me^ans 

(!) the owner and pre'vio'us owner of the substance or tiling, 
(it) e¥ery person who has or has had chm-ge, management or control of the 

substance or thingj including the manufacture, sale, handling, usa^ storage, 

disposal, transportation, display or method of application of the substance or 

thing, 
(iii) Miy successor, assipiee, executor, administrator, receiver, receiver-m.anager 

or trustee of a person referred to in subclause (i) or (ii), and 
(iv) a person who acts. ;as the principal or agent of a person referred to in 

subclause (i), (ii) or (iii) (s. I(ii))."i3 

It should be noted that Part X of iJbe EPA which replates spills creates a 
nexus between both the "owner of the polutant" and the "person having control of 
■the pollutant" and the disch.arge, such that liability is limited to the o^wner .and, 
person hawng control immediately before the first discharge of the polutant (s. 
91(1)). TMs is similar to the definition of "owner of a SEbstance'' in Part 4 of the 
EPEA which regulates the "Release of Substances'" and which is limited to the 
owner immediately befdre or during the release (s. 94(a)). It is also similar to the 
scope of liability under abatement orders issued pursuant to section 22 of British 
Columbia's Waste Management Act. , S.B.C. 1982, c. 41. Under this sectio,ii, where 
a contaminated site is actually causing pollution, an order may be issued to the 
person who had possession,, charge" or control of the ,substance at the time it 
escaped or' was emitted, the person who owns, or occupies the land O'n which the 
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substance is located or on which the substtiiice was located imiiiediatelj before it 
escaped, or any other person who caused or authorized the pollution. 
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2. Policies and legislative amendments 

As noted above^ the EPA may be characterized as deHneating four general 
and broad categories of persons who may be held responsible under 
administrative orders. This approach is consistent with the govenmient*s goal of 
ensuring that environmental degradation is addressed by private parties rather 
than at the «pense of the public purse, for the wide definition increases the 
possibility that persons associated with pollution will pay for it. However, it may 
also create uncertainty and unfairness for persons who potentially may be 
responsible: the categories are defined in a general as opposed to inclusive 
manner and there are no exemptions from, defences to or limitations for those 
who may be responsible. In order to balance the competing needs of certainty for 
potentially responsible parties and flexibility for regulators, consideration should 
be given to whether the defiinition of persons responsible in the EPA should be 
more precise or, alternatively, to whether the scope of the definition should be 
more narrowly focused. 

The nature of environmental degradation is complex. Contamination often 
occurs as a result of many pollutants released by the activities of numerous actore 
over a number of years. These actors likely will have contributed to the 
contamination in varying degrees and therefore, resolving issues of liability in a 
completely equitable manner is difficult and at times impossible. 

TM& part of the report sets out the policies and legislative amendments which 
should be adopted in implementing and enforcing the administrative order 
provisions of the EPA The issue of whether changes or clmifications should be 
made by poHdes or by regulations or amendments to the legislation itself (or by 
some combination of the two) must reflect a decision which considers both the 
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legal limits to the ability to effect changes by poUcies and the peater 
adnlinistrative fleMbility permitted by regplation through poEcy than through 
statEtory amendments. Those who must comply with Ae law generally would 
prefer the certainty of legislative amendments, whereas those who apply the law 

often require the ad'ditional fledbllty proviided by poli,cy or guidelines wMch may 
be adapted on a case-by-case basis. 

Some of the recommendations for lepslative amendments contained in tMs 
report have been implemented in lepslation in other jurisdictions such as those in 
the United States. However, because the EPA provisions are stil relatively new 
and UBtested, it might be preferable at tMs stage to develop guidelines or policies 
based on the recommendations and to undertake further consultation and 
empirical research before statutoiy changes are made, except in those instances 
where an amendment is clearly warranted. 

Recommendation #2: 

It is recommended that the EPA's broad approach to the imposition of liability 
should be maintaiMed, but that provision should be made to narrow the range of 
potentially responsible persons by clearly defined exemptions, defences and 
limitations wMch wonld be available in certain instances as set out below* TMs 
will enable the govemnient to address the complemties of poMution control, wUch 
include the fact that dep^datlon oflten takes place over a number years as a 
result of many actors, activities and pollutants. It wil also reflet the reality that 
not al parties should be held equally responsible as responsible persons. 

A. Who should be responsible persons? 

His section sets out classes of parties who should be considered responsible 
persons under the EPA's administrative order provisions and considers whether 
Ae Uabnities currently Imposed on them are appropriate. The discussion of each 
categoiy is subdivided into the folowing three parts: (a) owner, (b) person in 
occupation^ and (c) person having charge, management or control of a source of 
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contaminant, undertaking or property. These categories include fonner owners, 
persons in occupation and persons who had charge, management or control of a 
source of contaminant, undertaking or property. The discussion is followed by 
recommendations for the policies and lepslative amendments which should be 
given consideration in imposing liability on these parties according to the 
principles set out in Recommendation #1 above. 

(!) Generators of a contaminant 

Generators of contaminants are the first actors in the chain of environmental 
degradation. They often are in a position to influence and control the discharge of 
the contaminants, including the quantity discharged. As a matter of policy, 
generators therefore should be held responsible for ensuring the proper han(Uing 
and disposal of the contaminants which they produce.^"* TM& would encourage 
generators to internalize the costs of pollution. 

(a) Owner 

In keeping with the objectives of the EPA, a broad approach should be taken 
in imposing liability on a generator of contaminants as owner under the 
administrative order provisions in the act, such that hability should not be limited 
to, for example, ttie point at which the generator transfers contaminants to 
another party or to a waste disposal site,^ 

A generator should be liable as an owner where the generator owns the source 
of contaminant, imdertaMng or property, for example, where a comply is 
generating contaminants on-site. A generator should also be liable as an owner of 
tihe contaminant where the generator is in a position of influence or control \riA 
respect to the contaminants or derives a benefit from them. 
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(b) Person in occupation 

Similarly, a generator should be liable under an administrative order as a 
person io occupation where the generator occupies the source of contaminant, 
undertaldng or property, such as when a company generates contaminants on-site. 
As win be discussed in section A(x) below, successors and assignees to generators, 
as well as to any other responsible persons, are bound under administrative orders 
issued pursuant to the EPA. 

(c) Person having chaise, management or control 

A generator may also have charge, management or control of the source of 
contaminant, undertaMng or property. As the creator of the contaminant, the 
generator is often in a position to influence or control its transportation and 
disposal or discharge. Where this is the case, the generator should be liable imder 
an administrative order. No distinction between the contaminant and the source 
of contaminant should be drawn where the generator had influence or control of 
the contaminant or derived a benefit from it. In Contaminated Land. Dianne Saxe 
identifies the indicia of charge, management and control of a contaminant as "the 
legal ownership of the contaminant, legal and factual possession of the 
contaminant, and acts of dominion over the contaminant", i* As a result of the Bill 
220 amendments to the EPA, a generator now should be Mable for contaminants 
which were in the generator's charge, management or control at any time in the 
past and which resulted in pollution. Tlie generator must balance the risk of 
negligence from improper handling and control of a contaminant with liability for 
having charge, management and control as a result of becoming overly involved.*^ 
As will be discussed in detail in section A(iv) below, this is similar to the situation 
in which a lender may find itself. 
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Recommeniatioii #3: 

It li reeommended tbat tie generator of a contamiiiaiit should be llaMe under an 
a'dmiiiistratlfe order as a FesponsiHe perion where tlie generator is m a position 
to influence or control or derlwes a benefit from pollution resulting from the 
dischatie or disposal of the contaminant. 



Cli) Traniporters of a contaminant 

Transporters are usualy Mermediate actors in the Hfecycle of contaminants. 
As a resiill of their eqjertise in the appropriate methods of transportation and 
haulage, ttansporters shoitld be respoEsible for ensuring that adequate 
precautions, are taken during their 'Carriage of contaminante and held liable imder 
the EPA's adnaiQiSitrative order provision accordingly. Transporters shO'Uld be 
required to internalize the costs of contamination- Hey also have the opportumty 

■a 

to allocate risk 

(a) Owner 

A transporter of a ^contaminant may be deemed by contract to have O'WnersMp 
of the contaminant during its transportation-. Such a contractu^ term, may be 
included to attract busmess or where a m.anufacturer of a dangerous product 

see^ks. to limit its lability. Where O'wnership has been teansferre^ the transporter 

shO'Uld be liable as an owner. 

(b) Person in occupation 

;:• 

A transporter of a contaminant will not normally be a person in "occupation" 
of the source of contaminant, undertaking or property. 
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(c) Person ha?iiig cliarge, manigement or coEtrol 

A transporter is in a position of charge, manageiiient and control of a 
contaminant during transportation and shoold be held liable under an 
administrative order where there is a discharge or spill of the contaminant during 
transportation or :as a resiult of teansportation wMch 'Causes contaminatlo'a For 
example, the transporter often wil choose th.e disposal site or destination of the 
contaminant and the safety precaEtions to be taken in handling it. It may be that a 
.common camer, who does not have the same degree of control over its load 
during transportation, should not be held to the same standard of Mability.i® 

Recommendation #4: 

It is recominended that the transporter of a contaminant should be liable as ii 
responsible person mnder an administrative order where the transporter is in a 
poiitioii to inHiience or control or derive a benefit from the pollution which 
resulted from the transportation of the contaminant. 

(ili) Laniowneri 

'Owners of land are ej^jressly caught by the definition of perso^ns responsMe 
under certmn of the administrative order provisions of the EPA, namely 
preventive orders and orders to remove waste. Landowners should be liable 
under the other order provisions in the drcumstances noted below. However, as 
win be seen, not al landowners should be equally liable under administrative 
orders. TMs section examines the liabilities of the following parties who are 
landowners or related to the ownership of land in some way: current owners, 
purchasers, former owners, landlords and tenants. The liability of lenders under 
administrative orders, including those who become landowners (that is, who have 
title to land 'taken .as security or who take ti:tie upon foreclosure), is conBidered 
separately under section A(iv) below. 
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Current Ownera 

(a) Owner 

An owner is not defined in the EPA for the purposes of imposing liability 
under administrative orders (although an owner is defined in s. 25 of Part V of the 
EPA which regulates waste management). The meaning of the word win depend 
upon its ordinaiy meaning, the objectives of the EPA and the context in which it 
operates.i^ 

According to Black's, an owner is: 

*[t]he person in whom is vested the ownership, dominion, or title of 
property; proprietor. He who has dominion of a thing, ... which he 
has a right to enjoy ... 

ITie term is, however, a nomen generaMssimum, and its meaning is 
to be gatibered from the connection in which it is used, and from the 
subject-matter to which it is applied. The primary meaning of the 
word as applied to land is one who owns the fee and who has the 
right to dispose of the property, but the term also includes one 
having a possessory ri^t to land or the person occupying or 
cultivating it 

At common law, an owner of land is one who has control or enjoyment of 
property. Owners may include those who hold the fee simple as well as those who 
hold the equity of redemption, benefidaries of a land trust, holders of lesser 
interests such as easements which bring them into possession and those acquiring 
purchase rights under an agreement of purchase and sale. A lessee in possession 
has been held to be an owner. A mortgagee or nominee who is not in possession 
or conttol of property is unlikely to be an owner at common law.20 

« 

An owner may incur liability for trespass, strict liability, negligence and 
nuisance. An owner also may be liable under the Occupiers Liability Act R.S.O. 
1990, c. 0-2, for damages to persons entering the owner's property if the damages 
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result from, a dangerous condition of the property where the O'waer occupies or 
has management or control of UP 

It should be noted that Alberta's proposed EPEA defines an "owner" with 
regard to land as foUows: "(i) the registered owner of the land, (ii) a purchaser of 

the land whose interest as. a pEichaseT k shown, on the certificate of ti,tle to th,at 
laD'd,! or (iii,) a tenant or O'ther person who is m lawfid, possession or occupati,on, of 
the land" (s. l(hh)). 

To be .coiEsistent with 'the objectives of the EPA .and 'the pmdple th,at 
regulatoiy statutes are to be liberally cons,tme4 the me.anin,g of a landowner for 
the purpose of imposing liability under administrative orders should not be 
narrowly interp,reted. liability as. an owner therefore should be imposed on those 
parties who are in a position to control or influence environmental degradation or 
whO' derive a benefit from, ■the polluting activities or the lan,d itseE 'TMs a,pproach 
is consistent with the notion that power and rights should be linked to 
accountabilty and responsibility. 

"Hie impositi,on of ,lJability on a lan,do'wner shoiuJd not require that tfa,e p.arty 
have caused or contributed directly to the contaminatioa TTiis approach is 
justifiable for several reasons.. First, the landowner is in 'th,e best position to 
control the contamination and thereby to protect the public interest and the 
environment. Secondly, the landowner stands to benefit financi^y from a clean 
up or control meas^ures which increase the vdue of the property.^ 

On the other hand, imposing liability on a current owner for past 
contaniinati,on 'under an ,administr,a,tive order where th,e O'^^er had no taowledge 
and no means of acquiring bnowledge of the contamination may be unfair (unless, 
;as wil be disCTSsed below, the own,er derives a 'benefit from .an in,crease in the 
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value of the land). In these circumstances, an owner should be entitled to a 
defence of "due diligence" provided a number of criteria are met, including that of 
making all appropriate inquiries regarding contamination at the time of purchase 
(see fiuther below in this section under the heading "Purchasers"). This defence 
will not result in a lesser standard of conduct for an owner because by definition 
the owner is already required to do everything possible in order to establish the 
defence. 

CERCLA provides for a defence to liability for clean up of a contaminated 
site where a defendant can show that the release or threat of release of a 
hazardous substance and the resulting dmnages were caused solely by an act or 
omission of a third party, if the defendant can establish by a preponderance of 
evidence that (1) due care was exercised with respect to the hazardous substance, 
taking into consideration the characteristic^ of the substance in light of aU 
relevant facts and circumstances, and (2) precautions were t^en against 
foreseeable acts or omissions of any such third party and the consequences that 
could foreseeably result from such acts or omissions. This is known as the "due 
diligence* defence and originally it was not available where the act or omission of 
a third party occurred in connection with a "contractual relationship, existing 
either directly or indirectly with the defendant" (CERCLA, s. 107(b)). A 
defendant wiH also have a defence where the release was solely as a result of an 
actofwarorGod. 

As a result of amendments which were made to CERCLA in 1986 by the 
Superfund Amendment and Reauthorization Act Public Law 99-499, 100 Stat 
1613 (1986) ("SARA"), the definition of contractual relationship was amended to 
exclude land contracts, deeds or other instruments transferring title or possession, 
where the defendant acquired the property after the disposal of the hazardous 
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substance. TTie defendant must establish by a preponderance of evidence that, at 
the time of acquisition, the defendant did not know and had no reason to know 
that any hazardous substance which is the subject of the release or threatened 
release was disposed of o% in, or at the facility, or the land w.as acquired through 
escheat or other involuntaiy ttansfer, or throu,gh, inheritance or bequest 
(CERCLA, s. 101(35)(A)). Parties who may qualify for the "innocent landowner" 
defence include involuntaiy landowners such as beneficiaries under estate or 
succession laws, .munidp.ali,ti,es acquiring land through tax, default and the 
government through escheat 

In, order to meet th,e test of an innocent landowner who '"had no reason to^ 
know", the defendant must have made *'all appropriate inquiry into the previous 

ownership and 'uses of the property co'Dsfctent with good cO'mmercial or 'Customaty 
practice in an effort to ■minimize li,abil,ty" (CERCIA s, 101(3,5)(B)!). Th,e court is 
required to consider any spedaHzed Imowledge or e^erience of the defendant, 
the re!atio,mhip of the pmrchase price to 'the value of the property if 
uncontaminatedj commonly Imown or reasonably ascertainable information about 
the property, the obvio'usness of 'the presence of contamination on the p,roperty 
and the ability to detect oontamination by inspection (CERCLA, s. 101(35)(B)). 
He landowner must stil exerdse due care in manapng the property to avoid 
foreseeable acts or omissions of third parties. 

The goal of these legislative provisions is to promote careM and thorough 
examinations of properties by prospective purchasers and the defence therefore is 
a 'diffi'Cult one to establish., 'Case law in 'the Umted States il,ustra,tes that the 
defence wil not be av:ail,able to a l,an,doiwner who is i^orant throug,h blin,dDe,ss, 
that is, who has failed to make inquiries and acquire the appropriate depee of 
knowledge prior to purch;asmg a property. 



Recommenditioii #S: 

It is recomniendei that a laiiiowner, tacludiiig a piirchaser, former ©wner, 
landlorii, etc^ shcuild not be labli imder an administrative order where tie 
landowiter can establish on a balance of probabllties that the landoimieR 

L acqiiired the property after contaminatioa had occurred; 

2. did not cause, pennit or contiibnte to the contamination, which includes both 

the ori^al release and any subsequent one (that is, there was no Influence or 
control over the contamination); 

3. had no knowledge and no reasonable means of acquiring knowledge of the 

contamittatlon or aequlred the property InTOluntarlly (the le¥el of due 
dilgence required may ¥aiy according to the person seeMng the protection of 
the defence - for sample, a commercial real estate developer should be held 
to a higher standard when conducting an audit or Inspection than an 
unsopMsticated home buyet^ 

4 cooperated with the goYenunent in reporting the contamination when the 
landowner bacame aware of it and/or in assisting with compliance with the 
administrative order, and 

i, did not acquire a benefit, financial or otherwise, from the contaminatioB or 
clean up (convirsely, Eabllty of the landowner could be limited to the extent 
that the landowner did acquire a benefit, provided the preceding criteria are 
met)» 

It Is recommended that conslderatiott should be given to the creation of such a 
defence in the EPA* 



(b) Person in occupation 

A laDdowner may also be liable to comply with an administrative order under 
the other categories of persons responsible described above. For example, an 
owner of lamd may also be a person m occupation of the source of oontaminant, 
imdertaMng or property and liable accordin^y. 

(c) Person having charge, management or control 

An owner should dso be Mable as a person, haviag charge, m,anagement or 
conti"ol of fte source of contaminant, undertaking or property where the owner is 
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m a poisition, of iiifluence and/or ^control or derives a benefit from 'the poluting 
activities. 

Eicoiiimeiiditioii #6: 

Sulij^t to Recommeiidatioii #S, it is reconiJiiendei that a cuireEt ciwiier ihould 
be UsMe under im admimist^tive order where the owner is in a position of 
influenee or control or has deri¥ed a beneOt firoin the pointing aetiYilies. It 
should not be necessary for the owier to have caesed or contributed directly to 
the poUntion, Where the contamlBation occnned prior to the period of 
ownership^ the innocent landowner or dne diligence defence should be avalable 
to the owner who can establish the criteria of the defence iet out in 
Recommendation #S above. 

He analysis Ender the followiiig four categories of "laEdowEers" (piirchasers, 
fO'imer owners, lan'fflords and tenants) wil not be sub'divided into (a) owner, (b') 
person m occupation, and (c) person having charge, management or control in 
each case. 'He focus instead will be on the particular characteristic, of these '^es 

of landowners". 

Purchaserg 

The piding principle in a land purchase is that of caveat emptor ("let the 
buyer beware"). This means, 'that the purchaser bears the burden of ensuring that 
tihe land is free from defects and fit for tie purchaser's, intended puiposes. The 
purchaser must use ej^ress warranty for protection. The vendor is however under 
common law duties not to misrepresent the nature of what is being sold and to 
disclose latent defects (such .as th;e existence of contamination on a property) of 
wMch 'the vendor is aware. Faii',ure to cany out these duties may lead to Hability.^^ 

He torts of nuisance and tresp.ass .also :impose responsibility' on a purchaser 
for existing problems w.hich the pur'chaser does not remedy... A purch,aser does not 
necessarily acquire ownershi.p of personal pr'ope,rty on its land .and 'Can avoid 
QwnersMp by contract. Howeverj ttie purchaser may be liable as the person h.awng 
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chaf ge, management or control of the personal properly which is a source of 
contaminaiit, for example,, where ■ drums containing contamin,Mite leak, TTie 
purchaser clearly has a financial interest in avoiding contamination from 
leakage.^ 

The purchaser .is essentialy in, tiie same position as a 'Current. own,er .an,d 
should he lable _under an administrative order on the same basis, that is, where 
ttiere is mfluence and/or control over or benefit from contamination Similarly, in 
the case of past contamination, the purchaser should be liable imless the 

pUT'Chaser can establish the criteria of the innocent landowner defence outlined in 

Recommendation #5 above. 

This, approach is justified on the basis that a purchaser has the opportunity to 
control or influence the clean up or continued contamination of a property at the 
time of purch.ase. He purch^aser wH also benefit from .any remediation 
performed. He purchaser also has the opportunity to obtam protection from 
Habilty through contractual warranties and factual or financial assurances such as 
environmental audits or performance bonds. To ensure that these opportunities 
are taken advantage of, the purchaser should be liable under any administrative 
order issued after purchase to the extent Aat ^e purchaser knew or should have 
toown of the contamination prior to purchase. IWs is consistent with the common 
law principle of caveat em,ptor . The purchaser must therefore ,m.ake the 
appropriate inquiries before purchasing a property. If contamination is 
discovered, the purchaser may contractually allocate responsibility for clean up to 
the vendor or accept an abatement in the purchase price. Holding purchasen 
responsible in tMs manner wil ensiure that properties are careMly examined for 
contamination prior to purchase, with the result that vendors will be forced to 
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clean up in order to make a sale. Piirchasers will also be encouraged to ensure 
that pollution does not occur once the sale has taken place, 

Recomiiieiidation #7: 

Subject to Recommendation #5, it is recommended that a purchaser should be 
liable under an administratiye order on the same basis as a current owner. The 
purchaser should not be liable where the purchaser can establish the criteria of 
the innocent landowner defence set out in Recommendation #5. 

Former Owners 

The liability of a fonner owner should be governed by the same principles of 
influence and control and benefit as apply to a current owner. The innocent 
landowner defence should also be available to a former owner. 

An important additional factor which complicates the issue of imposiug 
liability imder an administrative order on a former owner is that of the 
retrospectivity of the Bill 220 amendments. The problems associated with 
retrospective liability are discussed farther in section 2D below, but it should be 
noted here that, on balance, Ae general unfairness of imposing liability 
retrospectively on parties who were in compliance with the existing legislation is 
necessa^ in the context of environment^ degradation- Much of the 
contamination present today predates the enactment of the legislation and 
without retrospective liability, the taxpayer will be subject to enormous, if not 
prohibitive cleanup costs. This result is particularly undesirable in light of the 
large deficits currently faced by govemment.^^ 

In many situations there will be a range of owners, from those who owned the 
property or the source of contaminant at the time of the contamiuation and were 
in a position of influence and control, to those who owned the property at a later 
date and either further contributed to the contamination or knew of it and did 



notMng,, or failed to make the appropriate mqumes,, to those who had no me^am 
of taowledge and did not contribute to the con,taminatioE in, ^any way .and finally, 
to 'those whose period of O'wnersMp predated the contamination. Al 'these p.arties 
are potentially responsible persons Ender Ae EPA's administrative order 

provisio'ns.^ Ownere whose ownersMp predated the. contamination aad whose 
activities predated the creation of the drcumstances leading to the contamination 
should not be held MaMe under admimsttative orders. Former 0''wnere who 
abandon property or take steps to evade responsibility through technical fransfer 
of ownersMp should be held liable where they are in a position of influence 
.and/or control or benefit. 

Administrative orders generally are issued to protect the public and clean up, 
control or prevent eEviro:nmental, de,padation in, the most efficient and 
expeditious manner possible, T^e government therefore should not be required to 
cond,uct, a judi,cial inquiiy in,to the precise liabil,ties of the respO'Dsible p^arties^ 
prior to issuing an order to them. However,,, it shO'Uld be required to determine, as 
far as is reasonably possible in the circumstances (bearing in m i n d that this may 
not be possible or only to a lesser extent in .an emergency or urgent situation),,, 
wMch parties had influence and control of or derived a benefit fi-om the polluting 
activities during the period of their ownership. 

Recoinomendttion #ii 

It is recommended that an owner whose period of ownership predated the 
contamination and whose activities did not create the circumstances which 
resulted in the contamination should not be liable under an administratiye order. 
An intermediate owner who had no knowledge or means of acquiring knowledge 
of the contanunation and did not contribute to the contamination would likely be 
able to meet the criteria of the iimocent landowner defence set out in 
Recommendation #5 and should not, as a matter of policy, be named as a person 
responsible on an order. An owner who abandoned property or otherwise took 
steps to evade responsibility through technical transfer of ownership should also 
be held responsible where there was Lnfiuence and/or control or benefit. 
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Landlords 

A landlord should be liable as a person responsible under an administrative 
order, provided Ae landlord has the requisite degree of dominion or control or 
derives a benefit from the polluting activities of the tenant or will benefit from 
compliance with an order. (As the landlord collects rent, thereby receiving a 
benefit from the tenant, this will generally be the case.) Liability should be 
imposed on a landlord regardless of the landlord's knowledge of the 
contamination and regardless of the landlord's contribution to it where the 
landlord rents to a tenant which the landlord knows or should know will cause 
contamination. This will encourage landlords to make appropriate inquiries of 
their tenants. The landlord's liability for activities which occurred before the 
landlord's period of ownership which cause contamination should be subject to 
the innocent landowner or due diligence defence. The landlord should be liable 
for having "charge, management or controF of a source of contaminant, 
undertaking or property in a manner similar to that of the secured creditor which 
exerts conttol over a borrower (see section A(iv) below). 

Recomniendation #9: 

It is recommended that a landlord should be liable under an administratiye 
order provided the landlord meets the criteria of infiaence and control or benefit. 
The landlord should also be eligible for the innocent landowner defence for 
contamination which predated the landlord's ownership provided the criteria set 
out in Recommendation #5 are established. 

Tenants 

A tenant should be liable under an administrative order where there is 
sufficient influence, control or benefit. The innocent landowner defence should be 
available to a tenant who exercises due diligence prior to entering into a tenancy 
agreement This will encourage the tenant to make the appropriate inquiries 
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before signing a lease and to allocate risk of Mability at this time or accept the 
responsibility with an abatement in the rent. A tenant should also be liable as a 
person in occupation of a source of contaminant and as a person having charge, 
management or control. 

Recommendation #10: 

It is Tecommended that a tenant should be liable imder an administFatlYe order 
where the criteria of inftaence and/or control or benefit are met The tenant may 
also qualify for the innocent landowner defence set out in Recommendation #5 
for contamination which predated the tenancy. 

(Iy) Lenders 

The four principal ways in which lenders ^n be affected by en^d^onmental 
liabilities under administrative orders, both indirectly and directly, imposed by the 
EPA should be noted at the outset of this discussion, 

1. As a result of tiieir debtors being required to comply with administrative 
orders, lenders may find that these debtors are unable to meet their loan 
payments or even CBiry on business. The orders may relate to land which is 
currently or was at some time in the past owned or occupied by the debtors or 
in their charge, management or control 

2. The value of the security taken by lenders, if contaminated or subject to an 

administrative order, particularly where the collateral consists of real estate, 
may be severely diminished or worthless, 

3. Lenders may incur direct liabUity under administrative orders as an owner or 

former owner, occupier or former occupier, or person having or who had 
charge, management or control of a source of contaminant, imdertaldng or 
property. TTiis effect on lenders is potentially the most serious one because the 
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liability bears no relation to the amount of the loan or the value of the security 
taken. As wiU be discussed below, monitoring, realizing on or enforcing 
security by lenders through measures such as the appointment of a 
receiver/manager ("receiver"), foreclosure, or otherwise acquiring control of 
or title to contaminated assets may trigger Uabihty under administrative ordeis 
for lenders. Lenders also may be liable as a result of agreements to indemnify 
agents who realize on their security. The personal liability of agents and 
fiduciaries such as receivers and trustees will be discussed in section A(v) 
below. 

4. The priority of secured lenders may be superseded by a statutory Hen created in 
the EPA for the recovery of the government's costs of carrying out an order 
where the responsible persons fail or refuse to do so. This lien has the same 
priority as a municipal tax lien, that is, ranking ahead of secured CTeditors and 
other registered charge holders. Part XIV provides that the government "may 
issue an order to pay the costs of doing any thi ng caused to be done ... under 
this Act [the EPA] to any person required by an order or decision made under 
this Act to do the thing'^ and, where the order relates to real property and the 
municipality in which the property is situated is directed to recover the 
amounts specified in the order, the municipality shall have a lien on the 
property for the amoimts in the order. These amounts shall be deemed to be 
municipal taxes smd shall be collected in the same manner and with the same 
priorities as municipal taxes, (ss. 150(1) and 154(2)). However, as will be 
discussed below in section 3B(ii), recentiy proposed amendments to the 
Bankrupt<y Act in Bill C-22 will abolish all claims of Crown priority created 
by both federal md provincial statutes. 
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The focus of tMs section is on the direct liability of lenders under 
administrative orders noted in paragraph 3 above, A discussion of issues relating 
to compliance with orders and the priorities of claims in an insolvency and 
banl^uptcy and the effects on secured creditors is set out in section A(v) below. 

(a) Owner 

The first case in Canada to rule on the issue of direct lender liability under an 

admimstrative order in an envtromnental context was the recent decision of the 

Ontario Divisional Court of Canadian National Railway Co. v. Ontario (1EPA 

Director) (1991), 3 O.R. (3d) 609 (Ont Div. a.) affd 7 O.R. (3d) 97 (O.Cj\.) 

("CNR").^ M this case, the court considered the issue of whether a mortgagee not 

in possession of property could be liable under an administrative order as an 

owner or a person in control of a source of contaminant The court held that the 

mortgagee, although technically an owner, was not an owner within the meaning 

of the EPA: 

The fact that the technical, legal ownership of the plant is in the 
mortgagee does not make it an owner within the definition ... To be 
an owner ^thdn the meaning of the Act, and subject to the serious 
responsibility imposed by it, there must be possession or dominion 
over the facility or property. See Wynne v. Dalby (1913), 30 O.L.R. 
67, 16 D.L.R. 710 (CA.), at p. 74 O.L.R., pp. 715-16 D.L.R. There 
was no such possession or dominion by Aoitibi [the mortgagee] in 
this case. We do not believe it makes any difference whether a 
mortgagee such as Abitibi had knowledge of the contamination or 
not. fl a mortgagee has taken no active steps with respect to gaining 
or obtaining control of the property, it is not responsible. 

In our opinion, Abitibi is not responsible as a mortgagee. At best, it 
had the right to obtain control m the fiiture through its remedies 
under ^e mortgage. It was not acmaUy in control of the plant at the 
time of the order, (pp. 623-4) 
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It therefore appears that a lender which is technicaUy a legal owner will not be 
liable as an owner of a source of contaminant under the administrative order 
provisions of the EPA in the absence of possession or dominion over it. This is m 
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'CO'nsistent wth the Ameri'Can. approacb to owner Habfflly under CERCLA. The 
definitioii of "owner or operator" in CERCLA exempts from Mabilty "a person, 

who, withoiit participating in the management of a vessel or facility, holds indicia 
of ownership primarily to protect his security Interest in the vessel or facility" 
(CERCLA, s. 101(20)), This se^ction win be idiscussed further below. 

However, a lender wUch forecloses on security, purchases property at a 

sheriffs sale or otherwise acquires title to the property taken as security, should 
be .liable as any other purchaser. Tlie lender should be subject to the 'innocent 
landowner defence provided the lender can meet ■the 'Criteria set out in 
Recommendation #5 in section A(iii) above, such that there was no conttibution 
to or control over 4e" contamination .and the appropri,ate inquiries were made 
before entering into the loan, during the term of the loan and prior to a workout 
or enforcement of 'the loan, agreement 'IMs approach will encourage lenders to 
take steps to discover contamination and enable them to allocate and reflect the 
risks of liability in the terms of the loan^ for example, by stipulating an increased 
rate of interest and requirements, for compliance .and monitoring. It ■will also 
encour'age bo:rrowers to ■prevent and control envirO'mnental de^adation and force 
them to pay for the true environmental costs of their businesses. Tlie borrowers 
will be able to pass these costs along to their customers which will result in more 
efficient environmental regulation determined by market forces. 

(b) Person in occupatloii 

A lender not in ocaipation of a source of a contaminant, undertaking or 
property should not be liable as a person responsible, but when the lender takes 
pO'Ssession eith,er dirertly or iU'directly ■through an, agent such ,as. a receiver or 
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through the exerdse of certain powers over the borrower, the lender should be 
liable .aS: a person m occupatioii. 

(c) Persoii havkig chaise, managemeHt or control 

The issue of when a lender has "charge, management or contror of a source of 
contaminant, undertaMng or property is one which has attracted a great deal of 
attention in both Canada and the United States, particulm-ly in the finandal 
communities on both sides of the border^ As a result of recent dedsions in the 
United States in which lenders have been held Mable for clean up, the courts and 
the federal govemment ^e in the process of determining the parameters of 
nender liability" under s. 101(20)(A) of CERCLA and of defining the scope of 
lending activities wMch will not ^ve rise to liability for lenders. Tlieir focus in 
interpreting s. 101(20)(A) is on a determination of when a lender is "p^tidpating 
in the management of a facility". The competing desires of certainty (of bankers) 
and flembility (of government) are proving to be difficult to reconcile and will be 
'diS'CESsed below. 

The Ontario Divisional Court in CNR held that an unexerdsed contractual 
right of re-entiy :is not a suffi,dent b:asis upon which to impose liability on a lender 
as a person in control under an administrative order. However, a lender who does 
take possession could be liable. One commentator has criticized this approach on 
the bask that it peadizes lenders who get involved with the problems of their 
borrowers, while rewarding those lenders who do nothing, even where they are 
aware of the problems,^! i^g commentator compared the CNR decision to a 
recent ruling in the United States in wMch the court held that a lender who does 
not take possession of a facility could be liable 'for "partidpating in the 
management" of it if the lender participates in "the finandal or operational 
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management of the facility to a degree mdicating a capacity to influence the 

borrowei^s treatment of hazardous wastes".^ TTie mortgagee in Fleet Factors 

allegedly became involved in the management of the business in a manner which 

was "sufficiently broad to support the inference that it could affect hazardous 

waste disposal decisions if it so chose." The court's rationale was as follows: 

Our ru lin g today should encourage potential creditors to investigate 
thoroughly the waste treatment systems and policies of potential 
debtors. If the treatinent systems seem inaciequate, the risk of 
CERCLA UabOity will be weighed into the terms of the loan 
agreement Creditors, therefore, will incur no greater risk than they 
bargained for and debtors, aware that inadequate hazardous waste 
treatment wiU have a significant adverse impact on their loan terms, 
will have powerful incentives to improve their handling of 
hazardous wastes. 

Similarly, creditors* awareness that they are potentially liable imder 
CERCLA wiU encourage them to monitor the hazardous waste 
treatment systems and policies of their debtors and insist upon 
compliance with acceptable treatment standards as a prerequisite to 
contmued and future IBnancial support, (p. 1558)33 

The Fleet Factors decision has been criticized by members of the American 
banking community ^d legal commentators for its ruling that a lender could be 
liable where there was no actual influence. However, even with this arguably low 
threshold of liability, the court held that merely monitoring and engaging in 
discrete financial decisions to protect a security interest would not give rise to 
liability under CERCLA for a lender. 

As a result of the confusion created by the Fleet Factors decision, the United 
States Environment^ Protection Agency ("USEPA") published a proposed rule 
on "Lender Liability Under CERCLA" in the Federal Register on June 24, 1991 
for comment. The purpose of the rule is to define the meaning of the security 
interest exemption in section 101(20)(A) of CERCLA and to clarify the "range of 
activities that may be undertaken by a private or governmental lending institution 
or other entity that holds a security interest .., without ... voiding the exemption." 
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The rule also addresses the liability of govenimental entities which mvoluntarily 
acquire o^^raersMp or possession of contaminated facilities. The final rale, which 
wM not have the force of law, was released on April 24, 1992 ^d took effect on 
April 29, 1992, the date of its pubMcation in the Federal Register (57 FR 18344). 
In additioa, several bills have been inttoduced in the Senate (S 2827 and S 2319 
to exempt lenders from environmental liability) and Congress (HR 2085 to permit 
lenders to foreclose on properties taken as security without incurring CERCLA 



One American legal commentator has argued that lender liability ought to be 
based on an agen<^ or "instrumentality" theory, such that liability wil result where 
the borrower becomes the agent or instrument of the lender. T^e test for HabiHty 
is "a strong showing that the creditor assumed actual, participatory, total control 
of the debtor. Merely taMng an active part in the m^agement of the debtor 
corporation does not automatically constitute control, as used in the 
instrumentality doctrine, by the o-editor corporation." The control required must 
amount to "total domination**.^^ 

Another legal coomientator in the United States has argued that, in order to 
determine whether a lender should be liable as "partidpating in the management" 
of a fadlity, a "cumulative test" should be applied, that is, one which looks for 
total domination and control amounting to ownership. According to tMs 
commentator, such an approach would encourage lenders to monitor to the 
benefit of society, the lender and the borrower. It would also give lenders ^ 
adequate depee of certainty. The commentator points out that lenders are e^^^ert 
monitor and efSdent risk spreaders ^d therefore must be held to a high and 
predictable threshold wMch will provide them with the appropriate incentive to 
act as "quasi-[US]EPA momtors"'.^^ 
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In Canada, one legal commentator has argued that "only those lenders who 
are directly involved or are negligent in the ownership or control of property 
encumbered by hazardous waste should ultimately be held Hable". In order to 
protect the environment, lenders should be encouraged to monitor borrowers, but 
should not themselves be iiable.^' 

For the purposes of analyzing a lender's "charge, management or controf of a 
source of coatamdnMit, undertaMng or fadMty, the lending relationship may be 
divided into two broad stages: (1) during the term of the loan, and (2) upon 
enforcement of security. 

1. During the Term of the Loan 

As noted above, a lender who is not in a position of ownership, occupation or 
^control of a source of contaminant,, undertaMng or property should not be liable 
under .an adminis'trative order. However, such orders may afifect, the feandal, 
viability of a borrower and its ability to meet credit payments. If this occurs, a 
lender may be caught in, a •'Catch-22'' situ.ation in which taMng steps to protect its. 
security may result in HabHity under an administrative order as a person having 
ch;arge, m.anagem,ent or control. The lender therefore must dedde at this 'time 
whether to tighten controls and inCTease its monitoring of the borrower, perhaps 
even through the appointment of a receiver^ (wMch may lead to liability), or 
whether to adopt a passive approach to ^e problem (which may put Ae security 
at risk). Simll.arly,, if Ae lender interferes in 'the bo:rrowef s affairs to 'the extent of 
preventing the borrower from taWng steps to avoid poflution (such as by not 
spending money on polution control equipment), the lender could be found to 
have caused or permi,tted :any polution w'Mch results from such interference.^^' 
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2. Upon Enforcement of Secuiil^^ 



A lender shoiild not normally be liable imder an administrative order for 
realiring on receivables. However, when a lender realizes on equipment and 
inventory, the degree of possession required by the lender to do so and whether 
the inventory or equipment is contaminated or the source of contaminant should 
be relevant factors to consider in imposing liability.^ I 



In imposing liability on lenders under administrative orders, it is important to 
select an appropriate standard for doing so. In order to encourage lenders to 
conduct environmental audits and monitor borrowers for enwonmental 
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When a lender appoints a receiver or forecloses on its security, the lender I 

should incur Uabili^ as a person having charge, management or conttol of a 
source of contaminant based on the principled approach requiring influence and 
control or benefit outlined above. One unfortunate conisequence of the current 
recessionaty economic climate is that many businesses are experiencuig financial 
difficulties. This means that the number of receiversMps and bankruptdes is likely 
to increase and lenders wiM more often be required to assess carefiiBy their 
potential liabilities in such situations. Lenders may choose to mininoize their I 

losses by maMng deals with borrowers not to enforce their security or by simply 
abandoninig it, rather than appointing a receiver to continue operating Ae 
business, foreclosing or petitioning the borrower into bankruptcy, so as to avoid 
the cost of compliance with an administrative order wMch may far exceed the 
value of the security. This approach is taken at a cost to society, for abandoned I 

contaminated sites become a problem wMch must be remedied at the e^ense of 
the public purse, particularly where the site poses a risk or threat of harm to the 
public and the environment 



I 
I 



I 
I 
I 
I 
I 



39 



compliance and problems,. Ms standard should be based on the prindples of 
influence or control and benefit and should have precise and clearly defined 

parametera. Lenders have ample bargamng power when ente:ring into 
transactions and can contractually alocate the risks of environmental liabilities, 
obtain indemnities Mid warranties and, in some instances, insurance to protect 
themselves and minimize their exposiire to liability. Hese "institution^" changes 

'wUl, enswe that the true costs of borrowers* activities .are refle'Cted :in li,eir abiHty 
to obtain credit, as well as provide moentives for borrowers to engage in less 
enviionmentally-hamiful business activities. 

Am previ,0'usly noted. Bill 220 imposes retrospe'Ctive liabili,ty on respO'Dsible 
persons, l^e imposition of this ^e of liability on lenders, when the polluting 
activities of borrowers were not prohibited by statute (although, as pre\iously 
noted,, |hese activities may have ,given rise to commO'n law liability) amd when 
environmental audits and indemnities were not industry practice, reflects a public 
poilicy to protect the taxpayer and a reco^gmtion that, relative to the tajcpayer, ■the 
lender wffl have derived a peater benefit from the activities giving rise to 'the 
contamination (see further in section 2D below). 

Arguments may be made for the imposition of limits on liability of lend srs in 
certain dr'cumstances, in order to encourage these parties to take benefldal 
acti.ons. where contamination, arises and which may reduce the negative effects of 
the contamination, as wel as to discourage abandonment or the use of 
bankruptcy proceedings to avoid liability. For example, liability could be limited 
to the value of the lender's recoveries or to the value of the security. Tliese i^ues 
merit forther study, inclU'dlng empirical, research. 
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Recommendation #11; 

It is recommended that lenders should be laUe nnder administratiye orders as 
owners, persons in occiipation and persons haTing charge, management or 
control. Hit test for liability under the current EPA proYisions shoiild be based 
on the degree of control and influence lenders exert, as well as the benefit accm^ 
or contemplated. In order to encourage lenders to monitor borrowers for 
environmental compliance, lenders should not usnally be liable for engaging in 
normal lending activities such as performing audits and condiicting loan 
workonts. The CERCLA exemption for security interest holders should be 
considered in Ontario as a lepslatlve amendment. Howe¥er, when a lender ^es 
into possession of a source of contaminant, nndertaMng or property, it should be 
Mable as any other purchaser would be and subject to the same inno^nt 
landowner defence where the appropriate criteria set out in Recommendation #S 
are met Farther study Is warranted in developing parameters for the control and 
influence test for ienders, the recommended securily interest exemption and in 
considering the imposition of limits on lender liability. This should include a 
review of the USEPA rule on lender liability and a careful analysis of lending 
activities and the economic effects of lender MabiUty in the United States, as weM 
as In other Jurisdictions. 



(v) Receivers and Trustees 

Prior to coiisiderijig the personal liabilities of receivers and trustees m 
bantaiptQ' under administrative orders, tMs sectioii will address the foUowIng 
four issues which ^ect admiiiistrative orders issued in the context of an 
iiiBolven<y or a bankruptcy: 

(1) compliance with admimstrative orders; 

(2) abandonment of property; 

(3) priorities of compliance costs; and 

(4) government cost recoveiy. 

1, Compliance with administrative orders 

When a debtor becomes insolvent or a bankrupt, a receiver or trustee may be 
required to comply with admioistrative orders relating to environmental 
protection before the secured creditors ^e paid or the debtof s assets distributed 
to them* The folowing two Canadian cases considered the issue of compliance 
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with adnunistrative orders in the context of receivership in the first and 
receivership and banfaiiptcy in the second and the effect of this compliance on 
the priority of secured creditors. 

Ltt the decision involving a receivership, Canada Trustco v. Bulora 
Corporation Ltd. (1980), 34 CB-R. (N.S.) 145 (OntS.C), affd 39 C.B.R. (N.S.) 
152 (CA.) (" Bulora Tmsr i the Ontario Court of Appeal held that a court- 
appointed receiver-manager was required to comply with an order issued under 
the Fire Marshaf s Act R.S.O. 1990, c. F-17, to demolish buildings (at a cost 
whidi was higher than their market value, but which did not exceed the value of 
the assets). The court foimd that the receiver had broad powers to carry on the 
debtor's business and it held that the receiver had a duty* to comply with the 
demolition order. This duty arose out of the concern for the safety of the public 
and in spite of the fact that monetary prejudice to the creditors would result. Tlie 
court commented that "it is indeed unfortunate that a creditor must suffer the loss 
resulting from the demohtion. Nevertheless, the asset to be managed by the 
receiver must, in my opinion, be managed with a view to the safety of those 
residing in ^d beside that asset. A Receivership cannot and should not be guided 
solely by the recoveiy of assets."^^ This ruling indicates that, in a receivership, 
where an order is necessary to protect the public, compliance with the order wiU 
be required and wiE take precedence over the claims of secured creditors. 

In the recent decision of the Alberta Court of Appeal of Panamericana de 
Bienes v Se^^acios. S.A. v. Northern Badger Oil & Gas Limited (1991), 7 C.E.LR. 
(N.S.) 66 ( "Northern Badger" ).^^ which involved a bankrupt oil company, the 
court-appointed receiver was required to comply with an order of the Energr 
Resources Conservation Board to properly abandon seven oil wells (at an 
estimated cost of $200,000) using assets of the estate which would otherwise be 
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payable to the secured creditors. The court held that the cost of abandonment 
r^ked ahead of ttie secured CTeditors because, although there was a liability, 
there was no provable "claim" in the bankruptcy (see below imder the heading 
"Trustees"). The court did not believe that a "public authority given the duly of 
enforcing a public law thereby becomes a "creditor" of the person bound to obey 
it".^^ Bemuse the order was not a claim provable in the bankruptcy, it was not 
subject to the priority scheme of the Bankruptcy Act . Instead, the receiver, as 
operator, "had a duty to abandon them [the oil wells] in accordance with the 
law."^ However, the court commented that if the Energy Resources Conservation 
Board had done the work itselt it would only have had a claim for recovery in the 
bantaiiptcy, which would rank behind the secured creditors. The decision of the 
Court of Appeal overturned the mUng of the lower court which had characterized 
the order as a claim of the crown in the bankruptcy which ranked behind the 
claims of the secured creditors.^ 

The Northern Badger decision is a good dedsion from an environmental 

perspective, for it prevents a poUuter from avoiding compliance with an order 

through bankruptcy. The decision is also consistent with the American approach 

to determining whether administrative orders should be categorized as "claims" in 

the bankruptcy and therefore stayed or whether they should be excluded from this 

categorization and therefore enforceable, as set out in Penn Terra Ltd. v. 

Department of Environmental Resources. 733 F. 2d 267 (3d Or. 1984); 

The enquiiy is more properly focused on the nature of the injuries 
which me challenged remedy is intended to redress - including 
whether the plaintiff seeks compensation for past damages or 
prevention of future harm - in order to reach the ultimate 
conclusion as to whether these injuries are fraditionally rectified by 
a money judgement and its enforcement, (p. 278)^ 
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In Contaminated Land. Dianne Saxe argues th,at orders proMbiting ongo:ing or 
repeated mnduct and orders. wMch- prohibit futEre idisch.arges, even where money 
must be spent to stop 'the discbarge,, are not claims. Orders requiring preventive 
or remedi,al me.asures should not be categorized as claims where there is a risk, to 
the pubU'C such m m 'the B'ulora Trust case. She proposes 'the folo''Wng scheme 
based on a review of the .American jurisprudence to assist in resolving the :issue of 
compliance with administrative orders in an insolvency or banlmiptcy: 

(1) present and fotuie threats to the environment and public health and welfare 
sho'uld be distinguished from p;ast problems; ;and 

(2) regulato]^ requirements should be distinguished from monetary claims. 

According to this approach, orders requiring action to avoid present and 
future threats to the enwonment must be complied with in priority to the claims 

of sC'Cured CTeditors, whereas. monet.ary claims relating to 'the remediation of 
problerDs which arose in the past should not take priority over their claims.^^ 

2, Abandonment of property 

Another issue which relates to compHance with admiDistrative orders in a 
receivership or bankruptcy :is whether property which 'is of no value 'to &e ^es'tate 
(such m contaminated land) 'Can be abandoned.^ 'lt,e issue has. not yet been 
resolved in Canadian law. 

"^^ere tte estate has. leased property,, a trustee or receiver may dedde not to 
enter into possession of it and c^ 'disclaim the le.as.e .and .abandon 'the property 'to 
the landlord. In one dedsion in Ontario m 'wMch a tras.tee took possession of 
leased premises, the trus.tee was. held personally Mable 'to the landlord for 
d.amages .as a result of the negligent .and ^careless m,ann.er in which the trostee 
occupied the premises of the banlarupt. 'The trustee h.ad removed .al the ■valuables 
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and left garbage and water on the floor, with the result that the landlord was put 
to some expense in restoring the property.'*' Where the property is the debtor*s, 
abandonment to the debtor, or to the crown or the mimicipality is more 
problematic from a policy perspective because ttie public purse may be at risk to 
pay for clean up. 

In the United States, a trustee cannot abandon contaminated property which 
poses a danger to the public. This is an exception to the provision of the 
Banlo-uptcy Code. 11 U.S.CA. s. 101 (West Supp. 1990), which permits a mistee 
to abandon property that is burdensome to the estate (s. 554). The leading 
decision on this issue is In re Quanta Resources Corp.: City of New York v. 
Quanta Resources Corp.. 739 F.2d 912 (3d Cir. 1984). In this case, the company 
declared bankruptcy in the face of a $2.5 million cleanup bill for one waste oil 
disposal site in New York and an administrative order to clean up another site in 
New Jersey. Both sites contained PCB cont^ninated oil. The trustee, with 
approval of the bankruptcy court, abandoned tiie sites and fire protection and 
security measures were discontinued. The coiut of the Third Circuit held that the 
trustee was not permitted to abandon the properties in violation of state health 
and safety laws to protect the public without adequate safeguards: 
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If trustees in banJanptcy are to be permitted to dispose of ^ 

hazardous wastes under the cloai of me abandonment power, I 

compliance with environmental protection laws wiQ be transformed ■ 
into governmental cleanup by default, (at p. 921^ 



3. Priority of compliance costs 



public health and welfare), the costs of compliance with the order should take 
precedence over the claims of secured creditors to the extent of the assets in the 
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Where an administrative order must be complied with by a receiver or a 
trustee (that is, where there is a present or future threat to the environment or I 
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estate. If this appfoach were not taken, it is likely .that there would not be 
sufficient assets in the estate at the end of the day to emure compli^ance. 

4. Government cost recovei^ 

As noted above in section A(iv), where the goverament carries out the work 
required 'under ^an adminis^trative order as a res^ult of the fai],ure or refusd of the 
responsible parties to do so, its costs, have a special priori:ty and may be recovered 
as a munidpal tax Men. 'CERCLA, also creates a priorily Hen for recove:ry of 'the 
govemmenf s costs subject to encumbrances perfected before notice of the Hen is 
fiJed in a central registiy. 

,..' A number of states also have enacted enviro,nmental Hen laws '"to emure that 
the increased value of the decontamtinated property is available to ofeet the cost 
of pubUcly-fimded cleanups.''5i These Mens take a variety of forms. TTaey may 
attach only to the red property affected by the order or to dl of the property of 
the responsible person. T^ey may take priority only over registered encumbrances 
perfected after the Men was filed or over aH repstered encumbrances whether 
perfected before or after the Hen was filed, liens wMch take priority over all 
previously perfected Hens and interests are referred to as "superHens".^^ 

However, as noted in section A(iv) above, recently proposed amendments to 
the Bankruptcy Act will abolish aH crown Mens. TTiis means that the government 
wil not Mkely be able to recover its costs in a banJoruptQr. Such an outcome would 
be unfair, particularly in a situation in which the: government was required to 
perfo'rm certain work to prevent a thr'eat to the pubHc hedth and welfare or flie 
enmonment as a result of the responsible parties* failure to do so. It would also 
be unfair where the benefit of the expense accrues to the CTeditors through an 
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increase in tJie v^ue of an asset Tliis issue is discussed further in section 3A(ii) 
below. 

Receivers 

A receiver m^ T)e private^ appointed pursuMit to a security instrament or by 
a coiirt pursuant to the Courtsof Justice Act R.S.0. 1990, c. C43. Psrfes such as 
interim receiveis, monitors, consultants, managers and agents may also be 
appointed Each of these parties «^n have different duties and responsibilities, but 
the criteria for imposing HabiHty on them should be based on the same prindpled 
approach described in section IB above. ITie discussion in this section wiH focus 
on the liability of receivers. A receiver often wiU have obtained an 
indemnification from the lender, however, as noted below, the receiver may incur 
personal liability as a person responsible in certain circumstances. 

The appointment of a private receiver is a contractual remedy. The private 
receiver secures and realizes on the assets for the security holder and generally 
owes no fiduciaiy duly to the debtor, but has a general duty of cafe to act in a 
commercially reasonable manner in dealing with assets under the receivers 
control. The receiver usually is deemed in the security agreement to be the 
debtor's agent, but an Ontimo court has held that, regardless of the language in 
the security instrument, the receiver actualy wears "two hats", such that the 
receiver is the debtors agent in the occupation of the premises and the carrying 
on of the business, and the lenders agent in the realization of the security.^s 

A court-appointed receiver is appointed by way of an application for a court 
order. This receiver is mi officer of the court and has a fiduciary duty to all the 
parties to deal with the debtors assets according to the teims of the court order. 
Tlie court-appointed receiver is not the lendef s agent Tie receiver acts as the 
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principal ami may be personally responsible for liabilities arising from the 
receivership.^^ 

ITie court order usually deems the receiver to be in possession. Legal 

ownership is not affected: 

"the appoin^^ent of a receiver does not vest title in the name of the 
receiver or in the name of the security holder. The appointment, 
however, revokes the iicence to the debtor to deal with its property 
in thQ ordinaiy course of business and judicially authorizes the 
receiver to exerdse the power of sale on realiring the property".^ 

The receiver wil be entitled to indemnification out of the company's assets, 
but where the assets are msuffident to cover the cost of compliance with statuto^ 

obligations, &e receiver wiU look to the lender- s indemnificatioa*^ 

A receiver usualy has the following powers: 

- to take possession of the debtor's assets; 

- to carry on the debtor's business; 

- to receive dl fimds; and 

- to sell, lease or dispose of the debtors assets.^ 

An insolvent debtor continues to be bound by enviromnental laws and civil 

obligations, including administrative orders. He debtor may also be prosecuted. 
A receiver who 'takes possession of property has the same obligations and 
responsibilities as the debtor, apart from liability to prosecutions for the debtors 
prior offences.^ 

A receiver sho^uld be bound by a.dministrative orders issued to the debtor ;as. a 
successor pursuant to s. 19 of the EPA). Alberta's proposed EPEA makes this 
expHdt: the definition of 'person responsible" includes "^y successor, assignee, 

executor, administrator, receiver, receiver-manager or trustee" (s. l(ii)(ii)). 
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Similarly, Part X of the EPA provides that a reference in that part "to an owner of 
a pollutant or a person having control of a pollutant includes a successor, 
assignee, executor or administrator of the owner of the pollutant or the person 
having control of the poEutant" (s. 91(5)). 

He receiver should also be liable under administrative orders issued to the 
receiver directly as a person responsible. However, the extent of a receivef s 
personal liability under an administrative order and whether a receiver may 
abandon contaminated property where the assets in the estate are insnffident to 
pay for clean up have not yet been resolved in the Canadian courts. As a result of 
these uncertainties, receivers often are reluctant to accept appointments where 
there is evidence or a possibility of environmental contamination. The liabilties 
of receivers under the EPA*s administrative order provisions require clarification 
^d ^eater certainly. 

(a) Owner 

A receiver should not usualy be required to comply with an administrative 
order as m owner of a source of contaminant^ undertaMng or property. 

(b) Person m occupatiom 

A receiver should be liable to comply with an administrative order as a person 
in occupation of a source of contaminant, undertaMng or property where tihe 
receiver is in possession or occupation of the debtor's business. 

(c) Person having charge, management or control 

A receiver should be liable under an administrative order as a person having 
charge, management or control to the extent that the requisite dep*ee of influence 



and control over the debtor*! biismess operations and assets is present. However, 
in order to enco'iirage receivers to accept appointments where enviro,ninent^ 
contamination is present or likely, their personal liability should be limited to the 
extent of 'their fault or negligence. 'ITiis restri'Ction on !iabili,ty will provide 
receivers wi,th gre-ater 'Certainty said enco'urage them to take proper 'Care m 
dealing with Ae debtofs business and assets. 

Recommendatioii #12: 

It Is recommended that a receiver should be required to comply witli 
administrative orders Issued to an iBsoIvent debtor as a successor to the extent of 
the assets In the estate. lUs should be made eaqpHcIt In s. 19 of the EP^ A 
receiver should also be liable ander an administrative order Issued directly to the 
receiver as a person responslMe to the extent of the assets In the estate. The cost 
of Gomplance should be an administrative expeBse to the estate. 

llie personai liability of a receiver should be Limited to the rMelver's fault or 
Diligence* IMs wil encourage receivers to accept appointments where there is 
an environmental problem on a proper^, without also providing them with 
complete immunity should they cause or contribute to contamination* 

If there are msufficient assets in the estate to comply with an administrative 
order, the receiver should be permitted to return the property to the debtor upon 
^vlng reasonable notice to the MOE. Abandonment of property which poses a 
risk to the public or the environment should not be peimltted whefe there are 
sufficient assets In the estate to remedy the problem. 

Trustees 

ITae situation of a banloiipt debtor is different from that of an insolvent 
debtor. The BanJaTjptCT Act is a federal, statute wMch creates a scheme, for the 
disposition of the debtor's estate. TMs Act sets up a Merarchy of creditors for the 
disttibution of the assets in which secured creditors rank ahead of unsecured 
areditore. The goals of the Banta-uptcv Act which are to disteibute the debtor's 
assets in an equitable and predictable order and pve the debtor a fresh start rfter 
the bankruptqr, may conflict, 'with 'the goals of provindal environmental protection 
legislatiO'n, partiicularly when 'the provindal. go'vemment requires compUance 'witii 
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an administrative order to clean up in order to protect the public and the 
environment.^' According to principles of Canadian constitutional law, in the 
event of a direct conflict, the provisions of the Bankruptcy Act will be paramount 
to those of the EPA. 

The effect of a bankruptcy is to stay all "claims" against the debtor and to 
prevent the cornmencement or continuation of civil suits without leave of the 
Bankruptq^ Court (s. 49(1)). Judgements may not be enforced and dvil suits for 
damages are stayed. Unpaid debts after the distribution of assets are discharged 
in the bankruptcy, including prior damage awards. The issue of when an 
administrative order is a "cladm" and ought to be stayed and discharged in the 
bankruptcy has not yet been resolved by the courts. As discussed above, it appears 
fhat the automatic stay created by the Bankruptcy Act will apply to certain 
administrative orders and government claims for the payment of money .^ 

A trustee in bankrupt^ is appointed pursuant to the Bankruptcy Act to, 
among other things, distribute the proceeds from a liquidation of the assets to 
secured and imsecured creditors according to the statutory scheme of priorities. 
The assets vest in the trustee and the bankrupt debtor can no longer deal with its 
property (s. 50(5)). A trustee is in a similar position to a court-appointed receiver 
in that the trustee is an officer of the court and not the agent of a secured creditor 
and may be personally liable if the assets in the estate do not cover the trustee's 
costs and liabilities. Tlie trustee is entitled to indemnification out of the assets in 
the estate for liabilities incurred in carrying out its duties. The trustee may also 
have an indemnity from a petitioning creditor, A trustee may be personally liable 
for torts committed in the course of its duties.*^^ 
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A trustee should be bound by admMstrative orders (to the extent these are 
not "claims" in tte baiikruptcy) issued to the debtor as a successor (pursuant to s. 
19 of the EPA). As noted above, Alberta*s proposed EPEA makes tMs explicit by 
defining "person responsible" as including "any successor, assignee^ executor, 
administtator, receiver, receiver-manager or trustee" (s, l(ii)(iii)). 

^e trustee should also be directly liable under administrative orders issued to 
the ■trustee as^ a person respomible. However, questio'm as to the extent of the 
personal Hability of a mistee and whether a trustee may abandon contaminated 
prope:rty are subjert to the same uncertainties as they are for receivers and,, as a 
result, trustees are also reluctant to accept appointments where environmental 
contamination is present or a possibility. One recent example of a situation where 
a trustee refused to accept an appointment is that of the estate of the b^mipt 
Lamford Forest ProdU'Cts. Ltd. in British Columbia. In tMs 'Case,, no 'trustee would 
accept an appointment to a highly contaminated property on Vgmcouver Mand 
(and a "monitor" therefore was appomted) until the liabilities of the trustee were 
clarified.® 

(a) Owner 

Ite trustee is the "owner" of the assets of the bantaiipt estate, although &e 
trustee has a right to divest itself of al interest in any property with permission of 
the inspectors (s. 12(11)). Hie trustee should be required to comply wiA an 
adnoinistrative order as an owner of a source of contaminant, undertaMng or 
property. 
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(b) Person im occiipatioii 

A trastee shoulcl be liable imder an admiiilstrative order as a person in 
occupation of a source of contaminant, undert^aMng and proper^. 

(c) Person having cliargi, manageineEt or control 

A trustee should be liable to comply with an administrative order as a person 
having charge, management or control where there is the requisite depee of 
influence and control of a source of contaminant, undertaking or property. 
However,, 'the personal liability of a trastee sho^uld be limited to the extent of the 
trastee's fault or negjigence. 'IMs will provide 'the trustee with sufficient certmnty' 
'and encour'age the trustee to take 'the appro'pri,ate precautions in deling wi,th the 
assets in the estate. 

Recommendation #13i 

It is recommendel that a trastee sliould be required to comply mth 
administrative orders, utcluding orders issued to the debtor and to the tra^ee 
directly (provided the orderi are not claims in the bankrupt^), to the extent^ of 
the assets in the estate. This should be made es^Mcit m s, W of the EPA. The 
costs of compliance should be an administrative expense to the estate* 

ITie personal HabiMty of a trustee should be limited to the eirtent of the trusty's 
fault or ne^gencfe This toM encourage trastees to accept appointments for 
estatei contalniMg contaminated assets, mthout also provldMg them with 
complete immunity should th^ cause or contribute to contamination. 

If there are insufficient assets in the estate to comply with an admMstrattve 
orderj the trustee should be permitted to return the property to the debtor upon 
pving reasonable notice to the MOE. Abandonment of contaminated property 
that poses a risk to human health or the environment should not be permitted to 
the extent that there are sufficient assets In the estate to address the problem. 

(vi) Officers, directors and employees of a coloration 

Officers, directors and employees of a corporation should be liable imder 

administtative orders as owners, persons in occupation or having the charge. 
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management or control of a source of coiitaiiimant, undertaking or property 
where they have 'the requisite dep-ee of influence and/or control or derive a 
personai benefit from the polluting activities. This liability should be consistent 
with the common law liabilities of such parties, for example, for the committing 
the torts of nuisance, negligence and deceit. 

Recommeiidation #14; 

It is recommeBded that officers, directors and employees of a corporation should 
be liable wider admiiiistrative orders where th^ are in a position of infleenee 
and eontrol or derive a personal beneflt Crom the poUnting activities. This 
liabiliQr shoidd M consistent witli their liabilities at common law. 

(vii) Govemments 

A government should be liable as a person responsible where it is an owner, 
person in occupation or having the ch^ge, management or conttol of a source of 
contaminant, undertaMng or property in the sMue manner as any other party. 
However, where the govemment acquires property involuntarily, for example, by 
escheat in the case of the crown or default in the payment of property taxes in the 
case of a municipality, it should be eligible for the innocent landowner defence set 
out above in Recommendation #5. 

Recommendation #15s 

It is recommended that a govemment should be liable under an administrative 
order as a person responsible where it is in a posjtion of Influence and control or 
derives a benefit from polliiting activities. Where the goverament acqulFes 
property invoIiiEtarily, it should te eligible for the Innocent landowner defence. 

(viii) Other personi 

As. a general poMcy, ^y ofter perso'ns who influence .and/or conteol or derive 
a benefit from polluting activities should be liable under administrative orders as 
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persons responsible. Such persons could include real estate agents, property 
managerSj environmental cO'DSultants and lawyers. 

Recommendation #16; 

It is recommended that liaMli^ under administrative orders should be imposed 
on any other persons who inlluence or control or derive a beneOt from poUuting 
activities as persons responsible, provided they meet the criteiia of ownership, 
occupation or charge, management or control discussed in the previous sectioni, 

(ix) Related corporations 

Related corporations, such m parent and .associated corporation sho'uld be 
Mable under administrative orders as persons responsible. TMs k consistent with 

legislation wMch regul.ates corporate t;axation and seomties.® 

Recommendation #17: 

It Is recommended that lability under administrative orders should be imposed 
on related corporations such as parent coiTporations as persons responsible, 

(x) Successors and Assignees 

Section 19 of the EPA which provides that successors and assignees are bound 
under adnainistrative orders should be amended to include parties such as 
executors,, administrators, receivers, receiver-man.agers and toistees. It should be 
noted 'Aat subsection 91(5) in Part X regulating spills states that a reference, in 

that part (©.xcept for se^ction 92 regarding the duty to give notice to the MOE and 
other pajties) "to an owner of a poUutant or a person having control of a pollutant 
includes a successor, :assi^ee, executor or .adminis'trator of 'the owner of itihe 
pollutant or ^e person having control of the polutsmt". 

Recommendation #1S: 

It is recommended that section 19 of the EPA which providei that succesiors and 
assignees are tound under administrative orders should he amended to include 
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parties siicli ms eiecntors, administrators, receivers, receiver-managers and 
tnistees. 



B. Should there be a Mmited discretionaiy power to eiempl potentialj 
responslMe persons? 

A .Mmted disCTetionary power tO' exempt potentiafly responsible persons m 
eiceptional circiimstances so as to avoid unfaimess and inequity might be 
considered .as :an amendment to the EPA, alth,ou,gh. tMs power may be subject to 

abuse .and must be carefuUy dr'cumS'Cribed. For example, precautio.ns. such as the 
requiremen.'te of formal adoption and public scrutiny could be mandatoiy.^ 
Alternatively,, govemment guidelines or poHcies 'directing the eiercise of 
discretion could be required. 

Recommendatloii #19: 

It Is recommended that a limited discretlonarj power should be considered as an 
amendment to the EPA to exempt FesponiiMe persons In exceptional 
circiimstances. The power, If created, shoiid be carefiilly circumscribed hy 
mandatory requirements or guidelines directing the «ercise of discretion. 

C Should Mabilty be absoliite? 

Liability under administrative orders is generaly "absolute", that is, the fault 
or negligence of responsible persons, is not required.'^' IMs standard *h.as been 
found to provide a strong incentive for clean up of contaminated properties, 
espedaEy when the properties are changing hands, and a strong deterrent against 
future contamination".^ It is to be contrasted with the common law notion of 
strict Habilty wMch does depend on ne^gence or other fault (but with an onus of 
proof on the potenti.ally Hable party to prove the absenoe of such negligence or 
O'ther fault) and woul4 if adopte'd, provide respo^nsible perso'm with a defence, of 
due dUgence in certain instances.67 
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Examples of both Aese types of liability are contained in Part X of the EPA 
which regElates spills. Section 99 provides that the liabilty of responsible pereons 
(that is, the owner of the pollutant and the person having control of the pollutant) 
for the direct costs of cleaning up a spill and restoration of the environment "does 
not depend on fault or negligence". However, liabilty for conseqEential damages 
as a result of the spil or its clean up is "strict", which meams that the responsible 
parties must pay aU such damages directly resulting from their own fault or 
negligence. These parties wil have a defence for such damages if they mn. 
establish that they exercised due diligence to prevent the spill, or that the spill was 
caused by an act of war, God or a third p^ty with intent to cause haraa. 

As discussed above, a party should not be held liable m a person responsible 
where the party had no influence and control over or derived no direct or indirect 
benefit from the pollution or activities resulting in the pollution. This is consistent 
with accepted common law theories of Hability such as those in tort law.6® 

Eecommendation #20: 

It is recomiiieiided that liability under administratiYe orders should be absolute 
and should not depend on the fault or neglifence of responsible persons. 
However, as noted in section A(iii) above, a strict lablMty itandard is 
recommended for innocent landowners^ such that a defence would be aTailable to 
parties who can meet the criteria set out In Eecommendation #5. 

D. Should liabilty be retrospective? 

Retrospective liability involves imposing liability on persons for conduct which 
occunred prior to the enactment of the legislation. Tliere is clearly an element of 
unfairness to this tyT»e of liability, in that it may be imposed on persons regardless 
of whelber they were in compliance with the exisling legislative requirements and 
industry standards when fte pollution occunred. ITie imposition of retrospective 
liability on parties cannot act as a detenrent to behavior in the future, nor can it 
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change conduct in any meaningfiil way. The law generally operates on the 
presumption that only future actions should be regulated and in this way creates 
eipectations and guides behavior. The consequences of retrospective Uabilty are 
that expectations are changed and actions which were taken in reliance on the law 
at the time are now penalized. In additiO'D,, in many cases fo^rmer polluters are no 
longer involved wth a site ;^d therefore 'Cannot pass the compUance coste on 
through revenues from current operati.O'ns, 

It may also be arped that the fairer approach is not to impose liabilities 
retrospectively, but to accept 'that th,e cost of past contamination is a soda! cost 
wMch society as a whole must 'bear. Taxp^ayers are better able to pay than former 
polluters and therefore should bear the finandal burden of past laws which m*e 
now found to be inadequate. 

On the other hand, rettospective liabil.ty is. justifiable for th,e foUowing 
reasons: (1) it is necessaiy to protea the pubic purse from paying for clean, up of 
contaminated land because much contamination predates pollution laws; (2) past 
polluters are moraly tf not legally responsible for contamination (and, as noted 
above, past polluters may have been in breach of common law responsibilities); 
and (3) relative to the ta^ayer, the poUuter Mkely derived or intended to derive a 
greater benefit from the pofluting activities. 

CER'CLA h,as been held to impose re'trospe'Ctive HabiHty where past actions, 
contributed to present d^aage and danger because such HabiHty is civil, rather 
than criminal, and is reasonable under the circumstances. In the words of one 
court: 

Cleaning up inactive and abandoned hazardous w.aste disposal ^sites 
is a legitimate lerislative purpose, and Conpess acted in a rational 
m^ner in imposing Habifity for ihe costs of cleaning up such sites 
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upon those parties who created and proited from the sites and 
upon the chemicd industiy as a whole.^^ 



And m the words, of another court 

While the geaerator defendants profited from inexpensive waste 
disposid methods Chat may have been technically "legal" prior to 
CE.R.C,I*A,*s enac^ent, it was certsunly foreseeable at me time 
Aat improper ^sposal ^^uld caiise enormous damage to the 
enviionaient C.E.R.C.1LA. operates remedially to spreaa the costs 
of responding to improper waste disposal among aUpaties tijat 
played a role in areatlnl tie hazardous conditions .., CE.R.C.Lj%. 
does not exact punishment Rather it creates a reimbursement 
obligation on My person judiddly determined to be responsible for 
the costs of remed3png hazardous conditions at a waste disposal 
fadlity. The restitution of clean up costs was not intended to act, 
nor does it operate in fact, as a criminal penalty or as a punitive 
deterrent.^ 



Legislation regulating contaminated land in Denmark and the Netherlands is 
also retrospective.'^ 

Retrospective lepslation may be subject to a challenge under the Canadian 
'Charter of Rights and F'reedo'nis. but it is arguable that it would be upheld under 
section 1 as "demonstrably justified in a free aad democratic society" as necessaiy 
to protect the public welfare. In addition, the Charter does not protect property 
ri^ts and has been held not to protect economic rights.''^ 

Hiere is a legal presumption against retrospective legislation. To avoid 

arguments, that the presumption applies, it is necessary to state clearly that 'the 
legislation is retrospective,'^ 

In the context of retrospective liability, the question of whether limits to such 
liability should be imposed arises. However, any limits to the extent of 
retrospectivity would be at best arbitrary and would have to be vety lengthy in any 
event because environmental degradation often occurs over long time periods. As 

a practical matter, it wiU be increasingly difficult to identify and locate the 
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persons who may be held responsible as time passes and the govemment likely 
win be required to pay for contamination wMch occurred many years ago.'^ A 
limited discretion^ power might be applied in circumstances where unfairness 
clearly would result, such as where a company operated a business which poluted 
in 'the 1930s,, 40s. .and 5'Os, long before poUution controls were considered and the 
appropriate technology eristed (and long before the EPA and the MOE came 
into ejdstence). On the other handj it would much more difficult for a company 
whi,ch 'Carried on poUuting activities in, the early 1980s, in 'disregard of mdustiy 
standards to claim that retrospective liability imder an admlnisttative order was 
unfair. 

Recommendation #21: 

It is recommendei that UabUity under administrative orders should be 
retrospective. Retrospective liabilty reflects the poli^ that fdmier poMeters 
should pay for poUution rather than present taxpayers. It is also recommended 
that there should be no express temporal limits on liability^ for any such time 
periods would be at best arbitral and would have to be ve^ lengthy in any event, 
A discretionary power could be applied in situations in whicl unfaiimess elearly 
would result. 

E, How should liability be allocated and apportioned? 

TMs section addresses the following issues: 

(i) should liability be aUoaited or apportioned among responsible parties on the 
basis of Aeir respective responsibility for or contribution to contamination, or 
should liability be joint and several, such that the full remediation costs are 
the responsibility of each of ttie responsible parties, with the result that any 
one could be held liable for the total amount? 



(ii) should there be mechanisms to allocate costs among responsible parties, 
either mandato^ry or disCTetionary, such m apportio'mnent ,guidelmes, 

arbitratioE or me'diati,on? 

(iii) should mechanisms be used to encourage settlements, for example, for 
parties such as. minor ■contributors? 

(iv) should a respO'iiS'ible party have a right to contribution and iiide:miiity from 
other responsible parties, and upon what basis? 

(i) Joint and several liability 

In m.My cas.es, it wiU be ne.arly impossible for th,e govermnent to appo:rtion 
liability among responsible parties accurately and equitably. Environmental 
damage is usualy mdi'wsible or not easiy divisible, particularly where 
contamination has occurred over a long period of time and as a result of the 
activi,tiei of a number of parties. Therefore, even though the cleanup costs may 
not be the exclusive respO'nsibility of any one party, these costs cannot readily be 
divided among the parties. To attempt to do so would require the resolution of 
complex issues and result in undue e^^ense and delay. It would also defeat the 
purpose of administrative orders which is to protect the pubMc and clean up 
environmental dep-adation in an effident and expeditious maimer, particularly 
when orders are issued in situatioiis of emergency or urgency. The govemment 
therefore should be able to look to any one or more parties out of several who 
might be responsible for compliance. 

In addition^ joint and several liability ensures that the costs of remediation wil 
be paid even where some parties amnot be located or lack fands to pay their 
shiares. Oability under CERCLA is jomt .and several, .and several American: 
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commentators have criticizejd joint and several liability for this veiy reason, 

stating that: 

this ... makes it attractive for the [US]EPA to focus its enforcement 
efforts on large, solvent entities, which is Imown as the search for 
Ae single "deep pocket*. Banks are perceived as having very deep 
pockets. The *deep pocket* syndrome means that finandally viable 
entities can end up paying for the share of clean-up costs that 
should have been borne by others who are now unable to pay or 
who cannot be located."'^ 

Although the government must be able to require ful compliance from any 
one responsible person^ as noted in section 2A(iii) above, the approach which 
should be taken by the regulatoiy authority in issuing an order is to name all the 
potentially responsible parties where there is a reasonable basis for doing so.^^ 
IMs wil focus the liability in order to e^edite compliance, with the result that 
environmental protection will precede cost allocation. The onus will tiien be on 
those parties named on an order to allocate the responsibilities of carrying out its 
terms among themselves, TMs approach wiU encourage the named parties to find 
any other parties who might be responsible and may increase the pool of 
responsible parties. Any disputes over the predse allocation of costs should be 
left to the parties and courts to sort out at a later date. 

The government should be prepared to assist in this process of allocating 
responsibilities where the parties request or agree to it. For example, when 
responsible parties agree to comply with an administrative order, there should be 
a mechanism such as a contribution or cleanup a^eement which would identify 
their obligations. The agreement could set out the parties thereto, their 
obMgations, funding provisions, management of clean up, allocation of Mabilties 
,and indemnities. 
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Recommeiidaticin §t2i 

It is recomMended that liability under adinimstratlYe orders should be jolMt and 
se¥eraL A Mmited discretionaiy power could be used to avoid or alleviate an 
unfair result (see also Recommendation #]S.) 

(11) Cost allocation mechanisms 

"I^e imposition of joint and several lability may lead to ■imfaimess in certain 
situations, such as Aat in which a minor contributor is held liable for the entire 
cost of compMamce with an admimstrative order. To avoid or aleviate tMs type of 

resuli^ mechanisms to allocate costs should be CTeated. 

The issue of the manner in wMch liabilities may be allocated is a complex one. 
It has been addressed in the United States, where one method of aUocation 
considered was. the "Gore amendment", proposed as an .amendment to CERCLA. 
He amendment was not passed, but is contained in some state legislation and hM 
been followed by several cO'Urts.^ Tie Gore am,endment sets out the folo^raig 
factors for consideration in allocating labilities: 

(1) the ability of the parties to demonstrate that their contribution to the release, 
discharge or disposal of the hazardous cmi be distinguished; 

(2) the amount of the hazardous waste involved; 

(3) the degree of toridty of Ae hazajdous waste; 

(4) the depee of involvement of the parties in the generation, transportation, 
treatment, storage or disposal of Ae hazardous waste, considering the 
ch^aracteristics of the w,aste; - 

(5) 'the de,pee of care taken by the paries regar.ding the hazardous subs^tance, 
taldng into account its characteristic; and 

(6) the depee of cooperation of the parties wi'th the authorities to prevent harm 
to Ae public or tiie enviro:nment^ 
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He American experience with mandatory apportiomnent is that litigation 

delays compM.ance or recove:ry of costs. Some states provide toat apportioament 
mi take place wlaere "Aere is a reason for doing so" and direct the authorities to 

cO'nsider a number of factors.'^' 

Recommendation #23: 

It is recommenied that apportioament guidelines should be developed. Hiese 
guidelines shoiili not be mandator, bteaiise of the technical dilBculties of 
distinguisMni and identiJ^^g shares, the need of govemment for fleribllity to 
deal with a wide YmtBty of situations and their potential to lead to protracted and 
e3^ensl¥e Itigation. iniej should be applied onlj where the parties agree to 
submit to them. The parties comld also he required to submit to an infonnal 
procedure such as mediation to resolve any disputes wMch mi^t arise firom an 
applicatioB of the guidelines. Arbitration or any other fomial dispute resolution 
mechanism such as an administrative tribunal is not recommended because of its 
potential for delay and expense, as wen as Its greater administrative 
requirements. 

(iii) Settlement mechanisms 

Settiements between responsible parties and the government shoiild be 
encoEragedj particularly where msuny p.arties .are liable ■imder an administrative 
order, some of whom are involved in Htigation or lengthy negotiations regarding 
their MabiMties, As well as providing a means of settling HabiMty claims in an 
ejipeditious m£mner,,, a settlement proceduie would reduce the costs, of 
administering compliance and CTeate a sO'Urce of funds m the event that the 
remaining responsible parties fail to or are unable to cany out the terms of the 
order. 'CER'CLA provides for a settlement prooed,ure in wMch partial settlements 
■with sever;al parties are possible. In addition, a '"de minimis" settlement may be 
reached wi,th, a party whose contribution is ve:ry minor. This p^arty can settle out on 
a "several'" basis upon maMng a cash payment of more th,an ite. estimated share,sO' 
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Settlement win not be feasible where the compliance costs and the 
contribution of the parties cannot be estimated. It will be most useful for minor 
contiibutors with a clearly identifiable liability. 

Recommendation #24: 

It is recommended that a mechanism for settlement should be created for parties 
who wish to resolve their liability in an expeditious and non-adversarial manner. 

(iy) Contribution and indemnity 

A right to contiibution and indemnity entitles a responsible party to recover a 
portion or aU of the costs of compliance with an administrative order from other 
responsible parties based on a number of factors. Such a right logically 
accompanies the principle of joint and several liability. 

Part X of the EPA creates a right of contribution and indemnity which entities 
responsible parties to allocate the costs of a spiU among themselves on the 
following basis: 

(1) where one j>erson is at fault, that person must indemnify aU the other 
responsible persons; 

(2) where two or more persons are at fault, the costs must be allocated according m 
to the degree of fault; 

(3) where the fault of the parties cannot be determined, the costs are split evenly; 
and 

(4) where none of tiie parties are at fault, the costs are allocated as the court 
considers "just and equitable in the circumstances" (s. 99(8)).*^ I 

This right to contribution and indenmity is enforceable by action in a court of S 

competent jurisdiction. However, the right would appear to apply only to Part X 

of the EPA I 
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The Ne gligence Act R.S.O. 1990, c. N-1, also provides for apportionment 
among tortfeasors to assist plaintiffs to recover where they are contributorily 
negligent. The prindples of apportionment are similar to those in Part X of the 
EPA, 

In the United States, responsible parties under CERCLA have a ri^t to 
contribution and indemnity from other potentially responsible parties.^ This right 
may be exercised in a separate action after payment has been made.^ 

In addition, common law causes of action should be expressly preserved. 
Section 122 of Part X contains such a provision and should be adopted as a 
general provision of the EPA^ 

RecommeBiiatiaii #25: 

It is recommended that a right to contribution and indemnity should be adopted 
as a general provision of the EPA. This provision would replace the section which 
CQirently exists in Fart X (s, 99(8)). The right to contribution and indemnity 
should exist against parties not named on an order and even where no order has 
been issued. Common law causes of action should also be ei^ressly preserved. 
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3. Otiier legislatioii affecting liabilities imder the EPA 

TMs section, considers two proposed ajnendments to the Banhruptcv Act 
which will affect liabilities under the EPA*s admimstrative order provisions. It 

also considers briefly the potential effects of the proposed Environmental Bill of 

Rights on adininistra.tive orders under 'the EPA. 

6 

A. BanlanptcvAct 

(i) Should tie Baiikni ptcf Act be amended to limit the liability of receivers and 
tmsteei nnder envirommental statiitei? 

At hearings before the Standing Committee on Consumer and Corporate 
Affairs and Government 'Operations regaT'ding amendments to Ae Ba:nkruptcy 
Act. (Bil C-22), the Canadian Bankers Assodation (the "CBA") expressed two 
concerns about the potentid environmental Habilties of trustees and receivers: 
first, that statutory environmental Mahilitles,, such as those created in the EPA, are 
imposed on. pmties in contirol of contaminated property.,, even where the 
contamination occurred prior to their possession of the property and even though 
they did not cause the contamination; and secondly, that liability is not limited in 
.any way such that there may be lability for the entire cleanup co.ste..^The CBA 
submitted that the B..a.nkruptCT Act, should be amended to include a provision to 
protect trustees and receivers. 

In addition, the Iiiso.lven'q^' Institu.te of 'Canada and the 'Canadian Ins^olvenQf 
Assodation made a submission that trustees and receivers should not be held 
liable for environmental liabilities which pre-date tiieir appointment. Submissions 
were also made by the Canadian life and Health Insm-ance Assodation Inc»j a 
voluntary trade assodation which makes loans to businesses often secured by 
mortgages. Its submissions contained reconomendations that: (1) m a result of 



67 



section 204 of the Bankruptcy Act which imposes liability for penalties or fines on 
any third parties "directly or indirectly" controlling the debtor, "consideration 
[should] be given to excluding from liability third parties attempting, in good faith, 
to protect their security"; and (2) "a provision [should] be added to the Bill to 
exempt from environmental liability trustees in bankruptcy and receivers acting in 
good faith."8s 

As a result of these submissions, the Committee, in its First Report, 

recommended the following: 

Trustees and receivers, who assume control of property in the case 
of a bankruptcy or receivership, should be exempt irom liability for 
environmental problems that arose in connection with the property 
before their appointment. 

The recommendation was not included in the draft biU. 

The recommended exemption from liability is arguably too broad. It fails to 
address the situation in which an environmental problem arose before the 
appointment of a trustee or receiver, but was exacerbated or improperly dealt 
with by the trustee or receiver. At a minimnm, words to the effect that personal 
liability would not be exempted to the extent of fault or negligence should be 
added. Alternatively, liability of trustees and receivers could expressly be limited 
to the assets in the estate. Although the liabilities of trustees and receivers should 
be defined with ^eater precision, these parties should not be immune from 
liabilities under administi'ative orders in every instance. One advantage to 
CTeating limits to or exemptions from environmental liabilities for trustees and 
receivers in the federal Bankruptcy Act provided that these are reasonably 
drafted, is to avoid a situation in which there are a nimiber of rules established 
imder different and perhaps conflicting regulatory schemes, for example, the 



federal Fisheries _A'Ct, R.S.C, 1985^ c, F-42, proviiidal occiipational health and 
safety acts and claims by mumcipaMties under propeity st^dards legislation, 

Eecomjiiendation #26i 

It is recommended that consideration should be pyen to an amendment to the 
Bankruptcy Act to exempt trustees and receivers fipom enwronmental UabUities 
or to Umlt their liahillties in certain instances. 

(il) Shoidd the Banfamptcv Act be amended to create a priorily for the recoveiy of 
crown costs of canTing out administrati¥e orders under en?ironmentaI statutes? 

As. noted al>ovej the Bffl 220 amendments CTeated a priority Men for 'the 
government lo recover its. costs of canying out admimstrative orders from 
responsible persons where they fail or refase to do so. However, the proposed 
ch.anges to the BanJonptcy Act wil abO'lish .all claims of crown priority, created by 
both federal and provindal statutes (the only exceptions wHl be a priority for 
employer withh;Oldinp for federal, income 'tax,, unemployment insurance 
premiums .and Canada Pension Plan premiums). If the changes are enacted,, the 
Ba.nJgTiptcy Act, will require th.at any crown priority areated by federal, or. 
provindal statute be registered m, a federal repstiy prior to a banfauptcy in, order 
to achieve the status of a secured claim in the bankruptcy. This claim will rank 
behind any other secured claims which were filed in the federal registty before 
the crown claim. In practical terms, in the context of site remediation this wiU 
mean that crown claims wil be defeated in most corporate banlmiptdes. The 
reason for this is clear: coiporations usually will have given security to a bank or 
other creditor and the security will have been registered before the crown's claim 
for remediation costs. 

Such a result, is undesirable because there may he many :instances in which the 
govemment is reqiiired to clean up property to protect the public or Ae 
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environment where the responsible parties fail or reftise to cany out the terms of 
an order and a banloraptcy later arises. TTae B.anlm.ipt.CT/' Act, should be amended 
to provide that the government has a secured claim for recovery of monies owing 
as a result of comph.ance 'with administrative orders issued pursu^ant to. 
enviro'nmental statates, 'wi'th priority over claims of other se'Cured creditors 
regardless of when they were created, in order to avoid a situation in which public 
■fim^ds. are used for compli,ance, after wMch the property is sold with, to,e profi'ts 
accruing to the creidi,tors. Two related issues ^dis.aissed in section 2A(v) above are: 
(1) wMch property flie priority should apply to, that is, should it apply to all the 
property of the debtor, or only to real property or to the real property in question; 
and (2) should the claim have the same priority over ,all th,e debtors property or 
should there be a mixture of priorities depending upon the type of property? The 
experience resulting from the enactment of state "superlien'' legislation in the 
United Stotes sho'uld be reviewed in this regard. 

Eecommeiidation #27: 

It Is recommended that the BantaiiPtcY Act shouli be ameEded to cretti a crown 
priority in the event of banJoiiplcy for recover of the crown's costs of compMance 
with administrative orders, 'ftis priority should rank ahead of aU other secured 
creditors. 

B. Environmental Bill of Rights 

(i) What are the potential effects of the proposed Environmep tal Bill of Rights om 
administrative orders under the EPM 

The proposed Environmental Bill of Rights provides for public review of 
approvals, permits and orders before they come into effect. One of the most 
important cons^equences of this legislation in, relation to ■the issuance of 
,administrative orders will be the incTe.ased public participation m the dedsion- 
maMng process. For example, the act will allow for more notice and comment by 



M 



the public about new regulations and orders and petitions to the govenunent to 
review existing orders. One difficult issue which arises from the proposed 
legislation and which requires further ^d carefiil consideration will be how to 
balance the need for effident and effective clean ups with the need for an open, 
consultative and cooperative process. 

Recommendation #2S: 

It is recommended that the effects of the proposed Environmental Bill of Rights 
on the administratiye order provisions of the EPA should be considered. 
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4. Non-legislative optioas 

The MOE m currently pursuirig several non-lepslative options, relating to' 
admimstrative orders which axe desipied to protect both private and public 

interests, TwO' examples briefly described above in section lA above are discussed 
in peater detail in this section. It should also be noted that some of the 
recommendations set out in preceding portions of this report are for non- 

le,gislative procediires, for example, cle:anup ap-eements, apporfo^nment 
guidelines, mediation smd de minimis settlements, (see section 2E above). 

JL CoBit oriers 

Responsible parties and the MOE may cO'Dsent to a co'urt. order whi,ch permite 
a parQf such as a receiver to sel off .assets without being deemed to be in control 
or possession of them.. For example, m Royal Bank of Canada v. Oil Canada Ltd. 
(Ont. S. C, unreported June 6, 1990), the co^urt appointed a receiver "Wth 
authority only to realize on the .assets of Oil 'Cto.ada,, but wi'thout .authority to take 
possession of the assets, or to manage the business and undertaldng of th,e 
iComp,any,''^ In additiO'D, ownership,, contrO'l and, pO'Ssession we.re deemed not to 
vest in 'the bank or the receiver. In this cas.e,, 'th,e lender was. dealLng with an, oil 
.company and w.as co,ncemed that, in reaHang- on its se'Curity' (the .assets .and 
undertaJdnp of an ofl refin,ety), it wo'uld incur respons.ibility for the 'dis.posal of oE, 
in storage wMch leaked from its containers. The lender sought assurances that 
disposal would not result in liability. The drawbacks to tMs option for a secured 
CTC'ditor me that: (1) the co'UJt-.appointed receiver 'wil have a duty' 'to all the 
creditors; (2) ttie parties may have to return to court for directions where powers 
are not set out in the order, wMch may be costly and time-consuming; and (3) 
other interested p.arties may become involved 'in, 'the proceedings and .affect the 
scope of the receivers pomm&F 



B. Apeememts to limit labilty 

'^e MOE may ako enter into an apeement with a secured creditor (and a 

receiver or trustee) to Mmit Habili'ty. Such an.- apeement wO'Uld not protert a. 
CTe'ditor from labili.ty for negligence or third party claims. The MOE. has 
developed a set of rales for p^arties wiA a se'Curi'Qf interest in th,e lan^d, where 
'these parties 'did not 'Cause the envirO'nmental problem and do not own the l^i4 
in order to restrict their ej^osure to the loss of their particiilar investment Often 
a p^ty, in exch^ge for carrying out certain work,, wil be permitted to retain a 
portion of recoveries even if the work does not remedy all of the problems.^ 

Al'though such non-lepslative options, currency .are pmsued on a case-by-case 

basis and therefore do not provide peat certainty for respO'nsible p^arties and may 
result m some delay in compli,aiice, Aey also allow for fl,eribility and the 
oppO'rtunity for pirties to work cooperatively tow^ard acceptable solution., To 
mcT'eas© the. effectiveness and consktenQf of 'this approach, ,giiidelines sho^uld be 
created. 

Comideration shO'uJd be pven to the creati,on of statutoiy authority for non- 
lepslative op'tiom such as. apeements to limit the liability of respO'nsible perso^ns. 

However, the^ legislation s.hould not resttict the contents of the.. apeements; these 

should be established by administtative guidelines, 

Recommeiidatlcin #29i 

It is recommended that consideration should be given to creating a statutory 
authority for non-legislative solutions, such as agreements to limit the liability of 
responsible persons. Consideration should also be given to the development of 
guidelines for the implementation of these non-legislative options. (See also 
Recommendation #1S.) 
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Coiicliislon 

He economic effects of the mcreasmg environmental regulation of bEsiness 
activities and impO'Sing labilities on private parties to the peatest extent possible 
should be carefuUy considered, particularly in light of the need to stimulate the 

economy in, these recessionary -times,. 'This 'will require detail,ed economic .and 
busmesi andysk. The issue of "jobs versus the environment'" .sho'uld also be 
examine4 as should the ksues of ensuring the competitiveness of businesses in 
Ontario and tii,e avoidance of 'unfair' advantoges to off-shore businesses operating 
beyond the reach of the Ontario judicial system. 

It has been argued that imposing liability on a wide range of responsible 

p.arties does not have adverse economic effe^cts. Hie result is rather institutional 
changes such .as environmental audi'ts .and other precautionary .and *'d,ue diligence''' 
measures.8® In ad'ditio,n, payment for clean up of enviro:nmental, deg^'adation at 
public exp'ense will not 'promote respo,nsible behavior;, instead th,e result 'will be 
the imposition of an unGreasonable financial burden on a society which cannot 
afford it. ,And fdlure to 'take .any a'Ction at .aU may CTeatc aa unacceptable ris.k to 
the public health or the environment 

He most effective manner of enforcing the le,gi,slation must al',ways be of 
utmost consideration in the development of legislative poliqf, bearing in mind 
that the end result of any policy or legislative amendment should be to encourage 
cooperation between the respO'nsible parties Mid go'verament, environmen'tally'- 
respo'nsible bus,iness activi,ties .and the most e.ffident use of private and pubUc 
sector resO'Urces., IMs will often involve a 'difficult bal^dng of competing 
interests, and a reco^tion th.at there are no simple solu'tio,ns to msmy of the is.sues 
under consideratio'n. 
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Summarj of Recommeedatlons 

s 

1... PMNCIPLES 
PEINCIPLES OF LIABILITY 

Recomiiiendaticiii #1: 

It is recommended tliat tlie pruiclples upoii wUcb liabilitj should be imposed on 
persoES under admimstrative orders in the EPA should be: 

(1) first, the extent of their abUi^ to infinence and control OTer the pollutants, 
polluting activities or propertj (in the words of the EPA^ persons with "charge, 
management or control" of a source of contamMant, undertaking or 
propertj). This shoiild include liability for contiibution to poiution, for 
example, by "causing* or "permitting'' It; and 

(2) secondly, the extent of their derivation of a benefit, financial or othermse, 
from the poUutants, poUutliig actiYities, property or fitim compliance with an 
administrative order. 

Recommendation #2: 

It is recommended that the EPA*s broad approach to the Imposition of liability 
should be maintained, but that provision shoald be made to nanow the ranp of 
potentially responsible persons by clearly defined exemptions, defences and 
limitations which woiiM be available in certain instances as set out below, IWs 
ml! enable the government to address the complexities of pollution control, which 
Include the fact that degradation oEen takes place over a number years as a 
result of many actors, activities and pollutants. It mil also reflect the reality that 
not aU parties should be held equally responsible. 

2, POLICIES AND LEGISLATIVE AME,NBMENTS 

RESPONSIBLE PERSONS 

GENERATORS « Recommendation #3: 

It Is recommended that the generator of a contamiJiant should be liable under an 
admjuistrative order as a responsible person where the generator Is In a position 
to iiifiuence or control or derives a benefit fi^m pollution resulting fi-om the 
discharge or disposal of the contaminant 

TRANSPORTERS - Recommeniation #4s 

It is recommended that the transporter of a contaminant should be liable as a 
responsible person under an administrative order where the transporter Is in i 
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position to inllMenee or control or deriTt a beneflt from the pollution wMcli 
resulted from the transportatioii of the contamuiant. 

LANBOWNE,RS. 

Due Dilgence Defence - Recommendation #S; 

It is recommended that a landowner^ including a purchaserj former owner, 
landlord^ etc should not lie liable under an administrative order where the 
landowner can establish on a balance of probabilities that the landowneri 

1. acquired the property after contamination had occurred; 

2. did not cause, permit or contribute to the contamination, which includes both 

the originaJ release and any subs 
control over the contamination); 



the origin^ release and any subsequent one (that Is, there was no inOuence or 
itrol o 



3. had no Imowledge and no reasonable means of acquiring Imowledge of the 

contamination or acquired the propertj^ in?oluntarily (the leyel of due 
dUigenGe required may vaiy according to the person seeMng the protection of 
the defence - for example, a commercial real estate deTeloper should be held 
to a higher standard when conducting an audit or inspection than an 
unsophisticated home buyer, 

4. cooperated with the gO¥emment in reporting the contamination when the 
landowner became aware of it and/or in assisting with compliance with the 
adrnMstratlTe order; and 

§, did not acquire a benefit, financial or othenfise, from the contamination or 
clean up (eonyersely, lability of the landowner could be limited to the extent 
that the landowner did acquire a benelt, provided the preceding criteria are 
met). 

It is recommended that consideration should be pven to the creation of such a 
defence* 

Current CNwiers - Recommendation #6: 

Subject to Recommendation #5, it Is recommended that a current owner should 
be iable under an administrative order where the owner is in a position of 
influence or control or has derived a benefit from the poUutlng activities. It 
should not be necessary for the owner to have caused or contributed director to 
the polution. Where the contamination occurred prior to the period of 
ownership, the innocent landowner or due diligence defence should be avaUable 
to the owner who can establish the criteria of the defence set out in 
Eecommendatlon #5 above. 

Purchasers - Recommendation #7: 

Subject to Recommendation #§, it is recommended that a purchaser should be 
Uable under an administrative order on the same basis as a current owner. Hie 
purchaser should not be liable where the purchaser can establish the criteria of 
the innocent lando^er defence set out In Recommendation #S. 
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Foraier Owners - Recommendatfoii #8i 



It Is r^ommendei thmt an owner wiose period of ownersMp predated the 
contaminatioM and wlose activities did not create the circnmitances wMcli 
resnlted m the coiitamination should not be laMe under an administratNe order. 
Am Intennedlale owner who had no Imowledge or means of acquiring knowledge 
of the contamination and did not contrihnte to the cont^^unatlon wonld likely be 
able to meet the criteria of the Innoceiit landowner defence set out in 
Eecommendatlon #5 and should not, as a matter of poliq^, be named as a person 
responsible on an order. An owner who abandoned property or otherwise took 
steps to evade responsibility through technical transfer of ownership shoeld be 
held respOBslble where there was infliience and/or control or benefit. 

Landlords - Eecommendatlon #9: 

It Is recommended that a landlord shonid be liable nnder an administrative 
order provided the landlord meets the criteria of imflEence and control or benefit, 
"ae landlord should also be eMpbli for the innocent landowner deience tor 
contamination which predated the landlord'i ownership provided the 
appropriate criteria set out in Recommendation #5 are established. 

Tenants - Recommendation #10i 

It is recommended that a tenant should be Mable under an administrative order 
where the criteria of influence and/or control or beneflt are met. Hie tenant may 
also qualify for the innocent landowier defence set out In Eecommendation #5 
for contamination which predated the tenanqr. 

LENDEES - Recommendation #11: 

It Is recommended that lenders should be liable under, administrative orders as 
owners, persons in occupation and persons having charge, management or 
control. The test for liability under the cnrremt EPA provisions should be based 
on the degree of control and influence lenders exert, as well as the benelt accrued 
or contemplated. In order to encourage lenders to monitor borrowers for 
environmental compliance, lenders should not usually be liable for en|a^g in 
normal lending activities such as performing audlls and conducting loan 
workouts. He CEECLA exemption for security Interest holders should be 
considered In Ontario as a lepslative amendment. However, when a lender goei 
Into possession of a source of contaminant, andertaMng or property, it should be 
liable as any other pui-chaser would be and subject to the same innocent 
landowner defence where the appropriate criteria set out in Eecommendation #5 
are met Further study is warranted In developing parameters for the control and 
influence test for lenders, the recommended security interest exemption and in 
considering the imposition of limits on lender liability. This should include a 
review of the USEPA rule on lender MabiMty and a careful analysis of lending 
activities and the wonomic effects of lender liability in the United States, as wei 
as in other juriidlctions. 

RECErVERS - Recommendation #12: 

It is recommended that a receiver should be required to compfy with 
administrative ©rders Issued to an insolvent debtor as a successor to the extent of 
the assets in the estate. TMs should be made explicit in s. 19 of the EPA. A 



77 



recei¥er should also be Mable under an administrative order issued directly to the 
receiver as a person responsible to the extent of the assets In the estate. The cost 
of compliance should be an administrative expense to the estate. 

The personal liability of a receiver should be limited to the receivei^s fault or 
negligence. IMs will encourage receivers to accept appointments where there Is 
an invlronmental problem on a property, without also provi«ling them with 
complete Immunity should they cause or contribute to contamination. 

If there are insufBclent assets In the estate to comply with an administrative 
order, the receiver should be pennitt^ to retum the property to the debtor upon 
pving reasonable notice to the MOE, Abandonment of property which poses a 
risk to the public or the enviromnent should not be permitted where there are 
suflicient assets in the estate to reme% the problem. 

TRUSTEES - Recommendation #13: 

It is recommended that a trustee should be required to comply with 
administrative orders, including orders issued to the debtor and to the trustee 
direct^ (provided the orders are not claims in the banfauptcy), to the extent of 
the assets in the estate. This should be made explcit in s. 19 of the EPA. The 
costs of eompllanoe should be an administrative expense to the estate, 

Tlie personal liability of a trustee should be limited to the extent of the trustee's 
fault or negligence, IMs will encourage trustees to accept appointments for 
estates containing contaminated assets, without also providing them with 
complete immunity should they cause or contribute to contamination. 

If there are insufficient assets in the estate to comply with an administrative 
order, the trustee should be permitted to return the property to the debtor upon 
pving reasonable notice to the MOE. Abandonment of contaminated property 
that poses a risk to human health or the environment should not be permitted to 
the extent that there are sufBclent assets In the estate to address the problem. 

OFFICERS, DIRECTO'ES ANB E^ff LO'YEES « Recommendation #14: 

It is recommended that officers, directors and employees of a corporation should 
be lable under admmistrative orders where they are in a position of influence 
and control or derive a personal benefit from the poluting activities. This 
liability should be consistent with their liabilities at common law. 

GO'VEINMENTS - Recommendation #15: " 

It is recommended that a government should be liable under an administrative 
order as a person responsible where it is in a position of influence and control or 
derives a benefit from polluting activities. Where the government acquires 
property involuntarily, it should t« eligible for the innocent landowner defence. 

OTHER PERSONS -- Recommendation #16: 

It is r^ommended that UablMty under administrative orders should be imposed 
on any other persons who influence or control or derive a benefit from polluting 
actiiltles as persons responsible, provided they meet the criteria of ownership, 
occupation or charge, management or control discussed In the previous sections. 



RELATED CORPOHATIONS - Recommeiidatlon #17s 

It is recommended that liability mnder administrative orders shoeld be imposei 
on rilated eorporations siich as pareiit coiTporations as personi responsiMe. 

SUCCESSO'RS AND AS.SIGNEES - Eeco'mmendation #18: 

It is recommended that sectlom 19 of the EPA wMch providis that successors and 
assignees are bound under aimMstrative orders shonld he amended to include 
partiii such as execmtors, administrators, receiTiii, receiver-managers and 
trastees. 



DISCMETIONARY POWEE 



Recommendation #19: 

It is recommended that a limited discretiomaij power should be considered as an 
amendment to tie EPA to exempt responsible persons in exceptional 
circemstances. The power, if created, should be carefully circnmscrlbed by 
mandatoiy requirements or gnidelnes directing the ^ercise of discretion. 

ABSOLUTE LMBILITY 



Recommendation #20; 

It is recommendei that liability nnder admiMstratlve orders should be absolute 
and should not depend on the fault m negllience of respousible persons. 
However, as noted in section A(ffi) above, a strict liability standard is 
recommeMded for innocent landowners, such that a defence would be available to 
parties who can meet the criteria set out in Recommendation #S. 

RE'TROSPECnVE. LIABILITY 



Recommendation #21s 

It is recommended that liability under administrative orders should be 
retrospective. Eetrospective lability relects tie poMq^ that former poUnters 
should pay for pollution rather than present taxpayers. It is also recommended 
that there should be no egress temporal limits on liability, fbr any such time 
periods would be at best arbitraiy and would have to be veiy lengthy in any event. 
A discretionaiy power could be appled in situations in wMch unfairness clearly 
would resiilt. 



ALLOCATION O'F LIABILITY 



JOIMT AND SEVE,RAL LIABILITY' - Eecommendation #22: 

It is recommeiided that liabilitj under Edmiiil5tratl¥e orders should he joint and 
several. A limited discretionaij power could be used to avoid or alleviate an 
unfair result, (see also Reeomnoiendatioii #19.) 

CO'ST ALLO'CATION :^ffiCHANISMS - Recomniendation #23: 

It Is recommended that apportionment guideliBes should he developed. These 
guidelines should not be mandaloij; beDause of the techmical difficulties of 
dIstinguisMng and identi^ang s hares, the need of government for flexibility to 
deal with a wide variety of situations and their potential to lead to protmeted and 
^pensive Mtigatlon. 'hkej should be applied onlj where the parties agr^ to 
submit to them. The parties could also be required to iubmit to an iMbrmal 
procedure such as mediation to resolve anj disputes wMch might arise from in 
application of the guidelines. Arbitration or anj other formal dispute resolution 
mechanism such as an administrative tribunal is not recommended because of Its 
potential for delay and expense^ as weU as Its pneater admiolstratiye 
requirements* 

SE^TrLEMENT :MECHANISMS - RecommendatioE #24i 

It is recommended that a mechauism for settlement should be created for parties 
who wish to resolve their liability in an expeditious and non-adversarial manner. 

CO'NIMBUTION AND INDE^WITY' - Recommendation #2S:s 

It Is recommended that a ri^t to contribution and Indemnity should be adopted 
as a general provision of the EPA. This provision would replace the section which 
currently ensts in Part X (s, 99(8)). Tie ri|^t to contribution and Indemnity 
should erist against parties not named on an order and even where no order has 
been Issued. Common law causes of action should also be ejcpressly preserved. 

3. O^'WEER LEGISLATION ATFECrMG LIABILITIES 'UNDER 'THE EPA 

BANKRUPTCTACT 



TRUSTEES AND RECEIVERS - Recommendation #2^s 

It is recommended that consideration should t^ given to an amendment to the 
Banta-uptcv Act to exempt trustees and receivers from environmental Uabilties 
or to Mmlt their liabilities In certain Instances. 

CROWN PRIORITY - Recommendation #27: 

It is recommended that the Bantaiiptcy Act should be amended to create a crown 
priority in the event of banJffuptqr for recoveiy of the crown's costs of complance 
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with administrativi orders. Ills priori^ should rank ahead of al other iecnred 
creditors. 



ENVIRONBffiNTAL BILL OF RIGHTS 



Recommendation #28: 

It is recommended that the effects of the proposed Enwrommeiital Bill of Ri Ats 
oil the adminlitrative order prolusions of the EPA should be considered. 

4 NON.LEGISL4TIV1 OPTIONS 

It Is recommended that consideration should be pven to creating a statntoi^f 
anthority for non-l^slative solntions, smch as agreements to limit the MabiM^ of 
responsible persons. Consideration shonld also be p¥en to the development of 
guidelines for the Implementation of these non4epslati¥e options. (See also 
Recommendation # If.) 



Endnotes 



^The focus of this report is on civil liability under administrative orders. The 
related issues of liabihty to prosecution and third party compensation are beyond 
its scope. The document entitled "Outline and Resources", previously submitted 
to the Ministry of the Environment, has been appended as Appendix A for 
reference purposes. It should be noted that this report concentrates primarily on 
Part in of the "Outline and Resources". 

2A11 references to sections in Ontario statutes contained in this report have been 
nimabered according to the 1990 Revised Statutes of Ontario. 

^EPA sections 7, 8, 17, 18, 43 and 44 respectively. Persons now responsible under 
the administrative order provisions of the EPA as a result or the BiU 220 
amendments are as follows: (1) control and stop orders — (i) an owner qt 
previous owner of the source of contaminant; (ii) a person who is or was in 
occupation of the source of contaminant; or (iii) a person who has or had the 
charge, msmagement or control of the source of contaminant (sections 7 and 8 
respectively); (2) remedial orders - ^y person who causes or permits the 
discharge of a contaminant (the amendments to this section relate to the effects 
of the mscharge of the contaminant which result in UabiUty and what the person 
who causes or permits the discharge may be ordered to do) (section 17); (3) 
preventive orders - a person who owns or owned or who has or had management 
or control of an undertaking or property (section IS); (4) orders to remove waste 
deposited on land not approved as a waste disposal site - an owner or previous 
owner, an occupant or previous occupant or a person who has or had charge, 
management or control of the land or building (section 43); and (5) orders which 
relate to waste management and disposal systems - an owner or previous owner 
(section 44). (Tlie changes have been underlined.) Other amendments to the EPA 
as a result of BHl 220 are noted in the report where relevant. Liabilities under 
administrative orders relating to spills (set out in Part X of the EPA) were not 
changed by the Bill 220 amendments. Section 97 of Part X imposes MabLIity for 
clean up on the owner of the pollutant and the person having control of the 
pollutant 

^For an interesting discussion of the development of environmental law, see Paul 
Emond, The Greening of Environmental Law^, 36 McGill Law Journal 742 
(1991). In this article, the author identifies the following three phases of 
environmental law: (1) symbolic regulation (which purports to prohibit pollution, 
but actually sanctions it through government approvals and is essentially a 
bargaining process to reconcile environmental protection with economic 
feasibility); (2) preventive regulation (during the mid-1970s and early 1980s, 
le^lation was introduced to provide for environmental assessment procedures 
and strengthened and increased regulatory tools to clean up and remediate, as 
weU as private mechanisms by which the parties to a transaction might identify 
and avoid enviromnental habihty, such as environmental audits and risk 
assessments); and finally, (3) co-operative problem-solving (this phase, which has 
also been referred to as alternative dispute resolution, is less costly, len^hy and 
adversarial tiian the preceding two and is premised on the belief that society as a 
whole shares the problem of environmental degradation and therefore as a whole 
must resolve it). The third stage involves a redistribution of rights through their 
legislative recognition* "[rjights define power, and without power that derives 



from Judidally enforceable rights, the public is not likely to be an effecti¥e 

participaat in any form of co-operative problem-solvmg." (p. 762) 

%i this report, the phrases "persons responsible" and "responsible persons" wil be 

oUutere"' according to the extended notion of pollut 



used to refer to "tooUutere*' according to the extended notion of polluter described 
in section IB, Althou^ the polluter pays prindple has not yet been defined in 
Canada, essentialy it requires that polluters bear the costs of pollution preventioa 
and control measures (both preventative and restorative) established by public 
authorities to ensure that the environment is in an acceptable state (synopsis of 
the OECD [Organization for Economic Co-operation and Development] 
Recommendation on the Implementation of ^e PoEuter-Pays Prmdple, 
November 14, 1974). 

^Ehese prindples are adapted from Contaminat ed Land, a draft workin| paper 
prepared by Dianne Saxe in Ae Protection of Life Series released by the taw 
Reform CommissiQn of Canada, March 1990, at pp. 23-24. TMb report wll be 
referred to on a number of occasions herein, for much of the analysis contained in 
Contaminated I^nd is usefiil and relevant to the discussion. The study is also 
often cO'nsMent wi'th Ameri,can law and jurisprudence which Ms author finds 
instructive for the puiposes of developin| and inteipreting tibe law relating to 
envirO'nmentd liabilities under administtative orders in. 'Ontario, 

"Ttese rules Me set out in '"Environmental, Liabilities and How to Handle 'Iftiem"',, 
M.B. (Jim) Jackson, Ministry of the Environment, Legal Services Branch, October 
16, 1991. 

8T^e National Contaminated Sites Remediation Prottam, the CTeation of which 
was announced by &e federal government in October 1989, is a very limited 
attempt by the federal and provindal governments to address fte issue of the 
clean up of "orphan sites" in Canada iMthough tMs issue is beyond the scope of 
this report, the establkhment of a fimd which could pay for remediation, research 
and third party compensation, for example, should be investigated ftuther, as 
should the related issues of how the fund should be jBnanced and by whom (for 
example, by indusl^, munidpaHtieSj owners of or others who benefit from "clean" 
property, etc.). T^e need to create such a fund is particularly important now in 
Mght of the proposed amendments to the federal Bantauptcv Act wMch ml 
abolish bM claims of crown priority created by federd and provindal statotes, 

9TTie predse wording defining responsible persons under _ lie EPA*s 

administrative order provisions as amended by Bill 220 is set out in endnote 3 
above. 

i^Hie liability m R. v. Sault Ste. Marie was "quasi-CTiminal''. Tie case involved a 
prosecution under the Ontario Water Resources Act R.S.O, 1990, c. O-40 ^the 
O'^^A", which is a provindal re|ulatory environmental statute, but it is 
submitted that the prindples of Habihty for control enundated by the court are 
relevant in, the 'Context of d^ liability to compIy^ with .an administrative order, 'lii, 
fact, the standard of control required to impose Habilty on a defendant in a quasi- 
criming prosecution where the pmpose is punishment and detenence of the 
offender, should be more tiian adequate for the standard required to impose 
Mabil^ under bm administi-ative order where tiie purpose is to prevent, confrol or 
remeaate contJ^natioa See also the discussion in Contaminated Land at pp. 
351-53. 



"linden, ra,na.dian Tort. Law (4tli ed,) (Toronto: ButtewO'rths, 1982), p. 227 

i^Many states have enacted similar lepslation, althoiigli the categories of 

responsible persO'ns vary. In some states, MabiMty has. been e3^':an,ded and in, 
others, liability is defined in terms, of the types of acti¥ities which attract it: 

i3The EPEA was introduced in the Alberta lepslatore as BiU 53 in June 1991. It 

w.as reintroduced in ^e spring session of ■thelegislatiire. In December 1991, an 
eleven-member task force: w.as established by the provindal. _ government to 
examine liability issues related to contaminated sites. He task force recently 
submitted its, find report dated April 1992 to th,e Alberta, Environment Minister, 
This report: contains thirty recommendations for the revision and mplementation 
of the provisio'm in 'BiU 53 wMch address contaminated sites. These 
recommendations will be considered during debate of the bil in the lepslaturc. 

M"Contaminanf is broadly defined m s. l(l)(c) of the EPA as. "any soUd, liqui4 

g,as, odoiur, heat,, sound vibratio:n, radiation or combmation, of .any of _mem, 
resulting dkectiy or iuidirecfly from human activities that may cause an adverse 
effect" f adverse effect" is also broadly defined in s. l(l)(a)). It is submitted that 
liability' should be ■imposed on generators for contamination resulting from_ tiieir 
discharge and disposal (including abandonment) of a contaminant, but it should 
not necessarily be imposed on generators in perpetuity so as to give rise to 
product stewardship for generators. 

'^Section 42 in P.art V of the EPA regulating waste management stipulates that 
ownership of waste that is accepted at a waste ^disposal site by the operator of the 

site :is transferred to the operator upon accep't^ce .an,d, where the w.aste 'is 
deposited but not accepted,, ownership of the w.aste is deemed to^ be tr.ansferred to 
the operator 'immediately before 'tiie waste k deposited. (There are O'ther 
limitations as well,, such as the requirement that 'the"w,aste idisposal site have a 
certificate or provisional. certifi,cate of approval and tibat th,ere not be a 'Conttact to^ 
the conttaiy. In addition, Mabflity is only limited in terms of ownership of the 
waste; co^mmon law Mabffity' may still arise.,) This. m.ay be .contrasted to the 
Am,eri.can approach imder ^CERQLA, where the generator r.emains 'liable for its 
waste upon transfer. It should be noted that "waste" is defined in Part V of the 
EPA for the puiposes of that p.art and h,as been given a n;arrow interpretation in 
vario'us. .cO'Urt. and administr.ative de'dsions,. 



ifiContaminated Land, p. 179 

i^ee section A(iv) below and Contaminated 'Land at p. 179, footnote 406. 
wibid., p. 183 

i^E. Driedger, The Consfrucrion of Statutes (2nd ed.) (Toronto: Butterworths, 
1985). See also the recent decision of Canadian Narional Railway Co. v. Ontario 
(EPA Director) (1991), 3 O.R. (3d) 609 (Ont Div. O.), aff d 7 0.K (3d) 97 
(O.CA-) in ^wMch the court gave a narrow .interoretation to th,e definition _ of 
owner imder a section 7 c-ontrol order, .See fiirtn,er below under the heading 
"Lenders", Section A(iv)., 

a oHaherl v. Richardson. ri9511 Q.R. 3^ fCA) 



2iLmden, op. dt., p. 600. Although a complete discussion of common law 
liabilities is beyond the sc^e of Ms report, common law theories of liability will 
be noted where relevant. Tne statuto^ definition of ocaipier "includes, a pereon 
who is in physical possession of premises, or (ii) a person who has responsibility 
for and control over the condition of premises or the activities there carried on, or 
control over persons allowed to enter the premises, notwithstanding that there is 
more tii,an one occupier of 'the premises'' (s. 1(a)). 

Contaminated Land, p. 195 

»This is sindlar to the CERCLA defence and to Dianne Sme's proposal in 
•Contaminated Land at pp. 359-60. 

Contaminated I^nd p. 192. See also the cases of HeighingtQn et aL v. Tbf 
Queen (1987);60 O.R. (M) 641 and Sevidal et al. v. Chopra et al (1987), 64 O.R. 
(2d) 169. 

2SIbid^ p. 194 at footoote 433 

2fiAfly contractual alocation of liability between a former owner/vendor and the 
current owner /purchaser should not affect Mability to third parties such as 
governments. If should also be noted Aat, even in the absence of legislation 
maposing MabiMty,, parties have had common, law respomibiMties such that 'the 
.contamination which they caused in, the past was not necessarily legal. For 
example, causes of action in nuisance, negligence and misrepresentation lo^t 
have been successfully litigated, although at thie time the conduct w.'as. toleratea or 
not considered harmlul due to lack of knowledge of the negative environmental, 
effects. 

2^TTie issue of allocating liabilities where there is a number of persons will be 

discussed in section 2E below. 

^The same provision wm created :in, the O'WRA, but is. of lesser sipdB,'Cance in 
the context of this report because it relates to water works and sewage works, 
rather than the remediation of contamination. 

2ST^e sC'Ctiom ■un,der co,nsideration, in 'tiie CNR decision predated the BUI 220 
amendments, such ^at the deflmtion of "person responsible" did not include 
predecessors, but the analysis wi,th respect to who is an O'Wner, person in. 
occupation or person having charge, management or control remains rerevanL 

»In 1990, the Ameri^can B'.ankers Association, publi,shed the resul,ts of a survey_ on 
the effects of lender Habilty for environmental contamination on its member 
banks, ^d ie Omadian BMikers Association released a position paper, 

'*Sustain,able Capital: Ifce Effect of EnvirO'nmental, UabiMty' in Canaaa o,n 
Borrowers, Lenders, and Investors" in November 1991. 

3iMario D. Fdeta, "Tie Northern Wood Preservers Dedsion", 6 C.E.L.R, (N.S.) 
237 at p. 242 

^U.S. V. Fleet Factors Corp.. 901 F.2d 1550 (llih Or., Ga,, 1990) ("Fleet 
Factors") 



33Ibi4 p. 1558. See also Fdeta, op. dt, pp. 242-43. A number of other courts in 
the United States have inte^reted the meaning of tMs exemption and lenders 
have been found to be Hable for taHng possession of and pMtidpating in the 
management of businesses wMch pollute. A detailed discussion of these cases is 
beyond the scope of this report. 

3457 FR 18344 and Faieta, op. dt., p. 244 

3sjoel R. Burcat, linda J. Shorey, Ronald W. Chadwel and David R. O'Comell 
Tie Law of Environmental, Lender Liability", 21 ELR 10,464 at p. 10;475 

3^oslyn ToiQ, "Interpreting the Meaning of Lender Management Partidpation 
Under Section 101(20)(A) of CTRCLA", 98 Y,ale Law Journal 925 

s^lUiam A. Tilleman, "Due Diligence Defence in Canada for Hazardous aean- 
Up and Related Problems: Comparison with the American Superfund Law", 
Journal of Environmental Law and Practice. Vol, 1, No. 2, March 1990, p. 179 

^M will be 'disOTSsed in section 2A(v) below, when a receiver _:is_ appokted 
pursuant to the terms of a credit arrangement, the lender wiU usually be liable as 
'the: prindpal of 'the receiver or as a result of having given an indemnifimtion to 
the receiver. 

yrhis could trigger MabiMty under a section 17 remedial order. 

^Felice O'Neill, 'Environmental IiabiJi.ty for Lenders", EnvironmeD tal Uabilitv 
in Business and Real Estate Transactions. The Canadian Institute, October 30, 
1991, p. 7 

4ip. 152 

'^^Leave to appeal to the Supreme 'Court of Canada 'dismissed wi,th coste Janu.a^' 
16, 1992 (1992 S.C.C BuUetin 88). 

^^. 78 

44p. 79 

^ sp,anamericana de Bienes v Servidos S..A. v. Northern Badger Oil & Gas Limited 
(1989), 75 Alta, L.R. (2d) 185 

'^i ^ootaminated 'Land, pp. 372-73 

^Ibid, p. 372 

^Subsection 20(2) of the Bankruptcy Act enables a trustee, with permission of the 

■inspectors, to divest of real property in the estate, 

4 9aiffQrd Van & Storage Com panvJJmited, etc. (1989), 73 C.B.R. (NJ.) 129 
(Ont S, C) See also Dfanne Saxe, 'Trustees md Receivers: The Envuronmentd 
Hot Seat", 76 C.B.R. 34 at p. 40. 

soSee also ibid, at pp, 40-41 



^^Arlene Elgart Mirsky, Richard J. Conw^ and Geralyn G. Humphry, The 
Interface Between Bankruptcy and Environmental Laws", The Business LkwycT i 
Vol. 46, February 1991 623 at p. 688 

^^These states include Arkansas, Mnois, Connecticut, Massachusetts, New 
Hampshire, New Jersey, Maine, Texas and Tennessee. 

^ 3Peat Marwick Ltd. v. Consumers^ Gas Co. (1980), 35 CB.R. (N.S.) 1 (Ont C. 
A.). See also Geoffi-ey Thompson, "Enviroiment^ Liability in Canada: The Risks 
for Lenders, Receivers and Trustees", Toxic Real Estate. Tie Continuing Legal 
Education Society of British Columbia, September 17, 1990, pp. 4.5.33-4.534. 

^Ibid., p. 4536 

5%id., p. 4.5.36. See also Frank Bennett, Receiverships (Canada: CarsweU, 1985) 
at p. 21. 

5qbid.,p.4.538 

^^obert M. C. Holmes, "Receiver's Liability for Environmental Problems", 
Qeaning Up Contaminated Sites: Managing Environmental Risk and 
Responsibility. Insight Educational Services, JanuaQf 24, 1990, pp. 9-10 

Contaminated Land, pp. 213-14 

^^ee ibid., pp. 218-19. See also the unanimous Supreme Court of Canada 
decision of Industrial Acceptance Corp. v. Lalonde. [1952] 2 S.C.R. 109 (S.CC.) 
at p. 120: The purpose and object of the Bankruptcy Act is to equitably ditribute 
the assets of the debtor and to permit his rehabilitation as a citizen umettered by 
past debts." 

®Ibid., p. 219 

"Thompson, op. cit, pp. 4.538-4.539 

^Lamford Forest Products Ltd. (Re\. V^icouver Re^stiy No. 1799/90 (B.CS.C. 

in Bankruptcy) (unreported December 16, 1991). The site of the banloupt 

company's saw null on Vancouver Island was heavily contaminated with a variety 

of toxic substances and PCBs were stored on-site. A pollution abatement order 

was issued to the bankrupt company pursuant to section 22 of the Waste 

Management Act S.B.C. 1982, c. 41. The bankruptcy court addressed the 

foUowmg two issues: (1) the extent of the trustee's personal MabMt]^ for 

remediation beyond the assets in the estate; and (2) the priority of tiie compliance 

costs with the order in the bankruptcy. With respect to (1), the court ruled that, 

"in the same way that a trustee does not become liable for the other debts of the 

baiJonpt, the trustee cannot be held personally liable for the costs of cleanup ^ 

beyond the funds realizable from the estate." (However, personal liability could I 

result from improper disposal of the PCBs under other legislation). This ruling ■ 

followed from the wording of s. 22(l)(a) of the Act stipulating that the order 

could be issued to "the person who had possession, charge or control of the ■ 

substance at the time it escaped or was emitted, spilled, dumped, discharged, B 

abandoned or introduced into the environment". With respect to (2), the court 

held that the cleanup cost was a law of general application which must be obeyed m 

by the party that "has stepped into the shoes of the bankrupt ... to the extent the , I 



I 



assets of flie estote wil, permif . In, reacMng tMs concluslO':D, th,e court rejected 

ajgiments. that Ae cost w^as an, admMsttati¥e ejcpense of a clam in 'the 
bankniptQr. 

Contaminated Land, p. 35S 

^Ibid., pp. ,362-63. Dianne Saxe notes that CERCLA, does not contain such an, 
exemptibn. 

^Thk is the standard, to wMch respO'Dsible pe,rsom under CERCLA ,are held. It is 
.also the standard adopted by th^e/Ewopean Co,mniiini'ty in its recently proposed 
'"Directive on, Qvil liability "for D^age fro,m Waste" (,^ended propo,sal for a 
Directive on dvil Mabilily for damage caused bj/ waste, 34 O J. Eur. Co^mnL (no. C 
192) 6 (1991)), which would create an extensive tojdc tort and cleanup Mability 
regime. lie waste producer would be held strictly liable for injuries caused by its 
w,aste un'til '^e waste is turned over to a Moensed w:aste disposal or reiqrcling 
fadMty. 

e Clontaminated Land, p. 25'6 

^TTbese tenns are used to refer to notions of civil, li,ab,ility and _are not to be 
conAised wth the same terms wMch have different meamnp when used in a 
criminal cootexL 



*8Fo,r example, a subsequent purchaser is not liable in nms^ance untM he becomes 
aware of the j ' ' 

Land at p. 351 



aware of the problem and has had am opportunity to abate it See Contaminated 
17 




6 gU.S. V. Northeastern Pharmaceutical and Chemical Company Inc.. 810 F.2d 726 
(8th Or. 1986) 

' "U.S. V. Momanto Company. 28. E.R.C. 1177 at 1188 

TiContaminated Land, p. 361 - 

72Ibid, p. 361 

retrospectivity applies 
)rt. See further in 

»rporate KesponsiOiliUr and Executive 
Liability (Aurora: 'Canada ,Law Book, 1990) at pp. 68-69 ;and in Driedger,, The 
Comtrurtion of Statutes. 

^"^As noted above in endnote 8, laltematives such as a fund financed by in,d,iistw, 
munidpalities and/or other parties are beyond the scope of this report and should 
be explored further. 

"^.L. Klotz and E.C. SiakotO'S, '"Lender Liability ■under Federal and _State 
Environmental Law: Of Deep Pockets, Debt, Defeat and Deadbeats" (1987), 92 
Co'mm,erdal Law ,Joumal 275 at p. 279 

^^Cases have held th,at the p.arty with, autho,rity to issue an order is', not required to 
conduct a judicial inquiry mto liabilitiei prior to issuing the order, but that the 
parQf's deteimination must be reasonable. See^ for example, Re Mac's 



Convenience Stores, Sunc o r Inc. and the Minister of the EnvJronmem for QntmQ 
(1984), 48 O.R. (2d) 9 (Ont H, C). 

rfCcm pmmMed 'Land, p. 270. See, for example, TIS. v, Sfrin^pfellow. 20 E.R.C. 
1905 at p. 1910. 

win rmtaminated Land. Diame Saxe identifies the following similar factoES 
laponwMchallO'Cation of lability should be based: . , .. 

(1) ttie role of the parties in compliance wi^ m order, mcludmg then 
contribution to clem up and cooperation during the process; , . ^ , 

(2) tie coatribution of the parties to the contamination, based on their fault, 
■influence and control, profit and taiowledge; , ^ - j 

(3) the avoidance of unjust enrichment, for example, as a result of an mcreased 
property value; and 

(4) the resources of 4e parties, that is, their ability to pay. [pp. 365-67] 

^WddemM Braul, Minist^ of Environment, BC Environmenl^ "New Directions 
for Regulating Contaminated Sites: A Discussion Paper", Jmuary 1991, p. 19 

ronnntaminated Land, p. 273 

8iln the recent decision nf ll.S. v. Osb 'Ti W. Mever Inc. 33 E.R.C 1041 (U.S. C A. 
6th Cir- 1991), the court, when considering the liability of a landlord for clean up 
of a site which a tenant had contaminated, looked at the following criteria: 

(1) the ability of a party to distinguish its contribution to the contamination; 

(2) the amount of contaminants contributed; 

(3) the toxicity of the contaminants contributed. 

(4) the degree of involvement in the generation, transportation, treatment, 
storage or disposal of the contaminants; 

(5) the de^ee of care exercised by each party, considermg the nature ot the 
contanunants; ^ . 

(6) the degree of cooperation with government officials to prevent harm to the 

' public or the environment; 

(7) the state of mind of the pities; 
?8} the economc status^ of 'the p;arties; 
f9) ^y relevant contracts, between ttie p.arties; 

10) 'traditional equitable defences; and 

fll) any other factors necessajy to balance the equities in 4e cncumstMices. (See 
also Dianne Saxe, Ontario. Env ironmental Prolection Act-: Annotated. 
(Aurora: Canada Law Book, 1990) at p. DC-18.1) 

KU.S. V. Ward 22 E.R.C. 1235 

m T.S. V. South Carolina R p-CTcllnp and Disposal. 20 E.R.C. 1753 

s^Section 122 of the EPA provides that, "[e]xcept as expressly provided in this Part 
[X], nothing in this Part limits or restricts any nght or remedy that any person may 
nave against mother person." 

^"Submission of the Canadim Ufe and Hedth Insurance Association Inc. to The 
Standing Committee on Consumer and Co^orate Affairs m.d Government 
Operations Regarding "BiM C-22, Bankm ptcv Act Amendments", August 1991, 
pp. 7-8 



^^ebecca, E. Keeler, "EEWonmental Liabffity in an :ins,olvency: BanfcniptCT 
InsolvenQ^ Prepmng for Troubled Times", National Insolvenc? Review - Vo 
No. 5, at pp. 72-73 

8Tbid., p. 73 

•^See endnote 7 above. 
i9Contamiiiated Land, p. 392 



